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On June 23, 1983, the United States Supreme Court delivered a
landmark decision in Immigration and Naturalization Service v.
Chadha,1 with wide impact on the future of congressional-executive
relations. In the process of ruling on the fate of Jagdish Rai Chadha,
an alien from Kenya of East Indian origin, the Court in fact determined the fate of the legislative veto, a device increasingly employed
in recent years by a reassertive Congress to rein in an "imperial bureaucracy" and an "imperial presidency." The Court declared invalid a statutory provision in accordance with which the House had
acted, by simple resolution, to reverse the Attorney General's decision to suspend deportation proceedings against Chadha. But the
Court's reasoning was confined neither to the specific case at hand
nor even to the one-House veto which had been involved in this instance. It was based on the assumption that Congress can adopt no
action having "legislative

. .

. purpose and effect" 2 unless it follows

the constitutionally prescribed route for the enactment of laws: bicameral passage followed by presentment to the President. "The
Court's decision," wrote Justice Powell (who concurred in the decision on narrower grounds) "apparently will invalidate every use of
the legislative veto. The breadth of this holding gives one pause." 3
Justice White complained in his dissent that the Court "sounds the
death knell for nearly 200 other statutory provisions in which Congress has reserved a 'legislative veto' ";' and that the decision "strikes
down in one fell swoop provisions in more laws enacted by Congress
than the Court has cumulatively invalidated in its history." 5 Shortly
after the Chadha case, the Court, true to its earlier stance, summarily
affirmed two lower court decisions invalidating the legislative veto.
6
In one of the cases, a two-House veto provision was at issue.
Most of the 200-odd legislative veto provisions which became
1. 103 S. Ct. 2764 (1983).
2. Id. at 2784.

3. Id. at 2788.
4. Id. at 2792.
5. Id. at. 2810-11. Justice White apparently had some second thoughts regarding the
sweep of the Court's judgment and suggested ways in which a "redefined legislative veto"

might yet be salvageable. Id. at 2796 n. 11.
6. See Process Gas Consumers Group v. Consumer Energy Council of America, 103 S.

Ct. 3556 (1983), affig Consumer Energy Council of America v. FERC, 673 F.2d 425 (D.C. Cir.
1982); United States Senate v. Federal Trade Commission, 103 S. Ct. 3556 (1983), affig Consumers Union v. FTC, 691 F.2d 575 (D.C. Cir. 1982) (en banc). The second case involved a
two-House veto of the Federal Trade Commission's used-car rule. In both cases, the U.S.
Court of Appeals for the District of Columbia Circuit had unanimously invalidated the legislative vetoes at issue. See also infra § V on the severability issue.

https://scholarlycommons.law.cwsl.edu/cwilj/vol15/iss2/8

2

Pomerance:
United RELATIONS
States Foreign
Relations Law After Chadha
U.S. FOREIGN
LAW AFTER CHADHA

presumptively invalid related to domestic affairs; but over the previous decade important legislative veto provisions had been incorporated in U.S. foreign-policy legislation as well.7 Among these were
provisions giving Congress veto powers in connection with the use of
force abroad (in the famous War Powers Resolution); the export of
arms to foreign governments; foreign assistance; foreign trade (including the famous Jackson-Vanik Amendment on freedom of emigration from communist countries); nuclear non-proliferation policy;
and presidential powers with respect to national emergencies. These
veto provisions had reflected congressional resolve in the post-Vietnam era not to permit the President to determine foreign and security
policy in a unilateral and unrestrained manner. They gave Congress
a sense of participation and co-determination. None of the foreignpolicy vetoes had ever been used, but Congress had come close to
using them on several occasions-especially with respect to arms
sales to the Middle East-and the threat of their use was widely
viewed as an important congressional weapon in negotiations with
the executive.
Apart from specific foreign-policy legislative vetoes, there were
veto provisions in acts which, though primarily "domestic," had
some bearing on foreign policy-such as the Impoundment Control
Act of 1974 which allowed a one-House veto of temporary impoundments or deferrrals of spending. It was therefore not surprising that
in the aftermath of Chadha, when Congress first sought to survey the
damage wrought by the decision and to attempt some damage control, the two congressional foreign policy committees joined in the
enterprise.8 Their primary concerns related to the future of congres7. For statistics and compilations of the relevant statutes and legislative veto provisions
in force at the time of Chadha, see INS v. Chadha, 103 S. Ct. 2811-16 (1983) (Appendix to
White, J., dissenting, taken from the U.S. Senate's brief); The U.S. Supreme Court Decision
Concerningthe Legislative Veto: HearingsBefore the House Committee on ForeignAffairs, 98th
Cong., 1st Sess. (1983) (hereinafter cited as House For. Aff. Comm. Hearings); Memorandum
for the Attorney General of July 15, 1983, concerning Effects of Immigration and Naturalization Service v. Chadha on Existing Laws, app. I, at 159-226; Rosenberg, Summary and Preliminary Analysis of the Ramifications of INS v. Chadha, the Legislative Veto Case, House For.
Aff. Comm. Hearings,supra, at 249-62.
8. See House For. Aff. Comm. Hearings, supra note 7; Legislative Veto: Arms Export
ControlAct: HearingBefore the Senate Committee on Foreign Relations on S. 1050, 98th Cong.,
1st Sess. (1983) [hereinafter cited as Senate For. Rel. Comm. Hearing on Arms Export Control];
Nuclear Non-ProliferationAct: Joint Hearing Before the Senate Committee on Foreign Relations
and the Subcommittee on Energy, Nuclear Proliferationand Government Processesof the Senate
Committee on Governmental Affairs, 98th Cong., 1st Sess. (1983) [hereinafter cited as Senate
Non-ProliferationHearing1983]. For a listing of further committee hearings, see Fisher, Developments after the Supreme Court'sDecision in the Legislative Veto Case (INS v. Chadha), at 2-4
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sional-executive relations in the spheres of war powers and arms-export control, but their goal was more wide-ranging and encompassed
the foreign policy nexus in general. It was clear that while in one
sense Chadha drew the curtain on "a half-century constitutional tugof-war," 9 in another sense it raised the curtain on a new era of institutional uncertainty in which the future contours of congressionalexecutive cooperation and competition remained to be defined and
elaborated.
Undoubtedly, considerably more time will have to elapse before
the dust settles and the true ramifications of the case are felt. The
present study will attempt what can only be a preliminary assessment
of the impact of the Chadha ruling on the sphere of United States
foreign relations law. After surveying the history of the legislative
veto device (especially in the area of foreign policy), and the Court's
opinion, the study will examine some of the major foreign policy provisions affected by Chadha and the most prominent abortive attempts
to use those provisions. The future of the statutes in which some of
the questionable provisions appear will then be analyzed in relation
to the Court's test on "severability"-"a lawyer's word that has now
suddenly crept into the everyday parlance of Washington's lay and
news analysts, legislative assistants, and bureaucrats." 10 For if all
legislative vetoes have been effectively swept away, the only remaining legal question is whether the rest of a particular act or provision
can stand without the unconstitutional clause."' Finally, some attention will be given to the constitutional alternatives to the legislative
veto which Congress may be able and willing to adopt in the future.
I.

THE LEGISLATIVE VETO: DEVELOPMENT AND CONTROVERSY

The term "legislative veto" is used to describe a variety of statutory provisions which seek to give Congress the power to affect in a
binding manner, by means short of legislation, the actions of the
President or an administrative agency. Most typically, legislative
veto clauses have appeared in statutes delegating authority. Congress
has often required reports on certain contemplated actions and conditioned the implementation of those actions on further tacit or ac(CRS Mimeo. Oct. 11, 1983); Fisher, One Year After INS v. Chadha: Congressionaland Judicial Developments, at 2-7 (CRS Mimeo. June 23, 1984) [hereinafter cited as One Year After).
9. J. SUNDQUIST, THE DECLINE AND RESURGENCE OF CONGRESS 345 (1981).

10. House For.Aff. Comm. Hearings,supra note 7, at 4 (testimony of Stanley Brand, legal
counsel to the House of Representatives).
11. See infra note 77 with respect to post-Chadha litigation.
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tive congressional approval within a specified period. Approval or
disapproval might be expressed by a simple resolution of either house
(the one-House veto), a concurrent resolution (the two-House veto),
or a committee decision (the committee veto).1 2 None of these congressional resolutions are presented to the President, and if unanchored in legislation, they undoubtedly do not bind the President.
Are they endowed with legal force when this is provided for by prior
statute?
The debate surrounding this question sharpened in the postVietnam era, when most of the legislative vetoes were adopted.I3 But
its roots go back at least to two abortive proposals during the administration of Woodrow Wilson. 4 Interestingly, the first of these, in
1919, related to American foreign relations. Among the "Lodge reservations" to the Versailles Treaty reported out by the Senate Foreign Relations Committee in 1919 was one which would have
allowed Congress, by concurrent resolution, to give notice of U.S.
withdrawal from the League of Nations. 5 This proposed innovative
use of the concurrent resolution procedure did not go unchallenged.
Doubts were immediately raised in the Senate concerning the compatibility of such a procedure with Article I, Section 7 (the presentation clause) of the Constitution. The matter was extensively debated,
and a substitute provision for withdrawal by joint resolution of Congress was put forward. It was, however, rejected (by a 45 to 39
vote), and the original reservation was adopted. Quite obviously,
Congress wished to ensure that its will, even if expressed by a simple
rather than a two-thirds majority, would prevail against a President
who might prefer to remain in the League.1 6 Since the Versailles
Treaty was not approved by the Senate, President Wilson was never
required to react formally to this proposed legislative veto clause. In
12. Other less common variations include the so-called "one and one-half-House" veto
and the committee chairman's veto. See CONGRESSIONAL RESEARCH SERVICE, STUDIES ON
THE LEGISLATIVE VETO PREPARED FOR THE SUB-COMM. ON RULES OF THE HOUSE RULES
COMM., 96th Cong. 2nd Sess., at 1 (Comm. Print 1980) (introduction by Fisher) [hereinafter
cited as CRS VETO STUDIES]; see also Watson, Congress Steps Out: A Look at Congressional

Control of the Executive, 63 CAL. L. REV. 983, 1020 (1975).
13. See supra note 7; Abourezk, The Congressional Veto: A Contemporary Response to
Executive Encroachment on Legislative Prerogatives, 52 IND. L.J. 323, 324 (1977) (breakdown
by decade since 1932); cf SUNDQUIST, supra note 9.
14. Most accounts date the first abortive use to the 1919-1920 period. But cf Watson,
supra note 12, at 988 n.10, 1002-3. Watson maintains that several provisions adopted at the
turn of the century (in 1895, 1903 and 1905) could be labeled legislative veto provisions.
15. 58 CONG. REC. S8074 (1919).
16. Id. at S8074-79, S8121-37; see also Ginnane, The Control of FederalAdministration by
CongressionalResolutions and Committees, 66 HARV. L. REV. 569, 575 (1953).
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1920, however, Congress passed a domestic bill containing a legislative veto provision. The bill was vetoed by Wilson, and the veto was
sustained by Congress. 7
A dozen years after these abortive measures, the first legislative
veto provision was enacted into law. The Reorganization Act of
1932, adopted during the Hoover Administration, permitted the
President to reorganize executive departments subject to a one-House
veto within 60 days. 8 This act became the forerunner of reorganization acts which, from 1939 on, regularly incorporated one or twoHouse vetoes. Presidents apparently accepted these veto provisions
as the necessary price for receiving the extensive authority they desired to reorganize the executive bureaucracy. 9
The first spate of legislative veto measures-adopted in over
thirty statutes-came in response to the outbreak of World War II
and the need felt by Congress to delegate broad powers to the executive in the sphere of national security and foreign affairs while retaining a veto-proof mechanism to terminate the authority thus
granted.20 The prototype of this kind of legislative veto provision
was incorporated in the Lend Lease Act of 1941:
After June 30, 1943, or after the passage of a concurrent resolution of the two Houses before June 30, 1943, which declares that
the powers conferred by or pursuant to subsection (a) are no
longer necessary to promote the defense of the United States,
neither the President nor the head of any department or agency
shall exercise any of the powers conferred by or pursuant to subsection (a).2 1
President Roosevelt signed this act without comment at the time, but
17. The Budget and Accounting Bill of 1920 would have made the Comptroller-General
and Assistant Comptroller-General removable by concurrent resolution of Congress. President
Wilson deemed the measure an illegal encroachment on the President's appointment power.
Watson, supra note 12, at 1004-05; Ginnane, supra note 16, at 575. Wilson also vetoed, on May
13, 1920, an appropriations bill containing a committee veto related to the printing of
magazines by executive agencies. Id. at 600.
18. Legislative Appropriation Act, Pub. L. No. 72-212, § 407, 47 Stat. 414 (1932). President Hoover did not object at the time to the legislative veto. Only subsequently, when a tax
bill incorporating a committee veto was at issue, did Hoover's Attorney General, William D.
Mitchell, raise objections to the earlier veto provision. 37 Op. Att'y Gen. 56 (1933), reprinted
in 76 CONG. REC. H2446-48 (1933).

19. See infra notes 47-49 and accompanying text on the attitudes of Presidents to legislative vetoes in reorganization acts and their attempts to differentiate such vetoes from other
legislative veto provisions.
20. Chadha, 103 S.Ct. 2793 (1983) (White, J., dissenting); Ginnane, supranote 16, at 58790.
21. Act of March 11, 1941, Pub. L. No. 77-11, § 3(c), 55 Stat. 31 (1941).
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he filed a secret official memorandum with his Attorney General,
Robert H. Jackson, detailing his legal objections to the legislative
veto clause.2 2 Similar provisions for termination of authority by concurrent resolution were included in, among others, the First and Second War Powers Acts, the Selective Service Extension Act of 1941,
the Emergency Price Control Act of 1942, the Stabilization Act of
1942 and the War Labor Disputes Act.23
Prior to the enactment of these statutes Congress had adopted,
in the Neutrality Act of 1939, a different kind of legislative veto provision-one designed to compel the activation rather than the termination of the law concerned. In accordance with the Act (some
provisions of which are still in force), if Congress finds by concurrent
resolution that there exists a state of war between foreign States, the
President is required to issue a proclamation, thereby triggering the
various trade restrictions contained in the Act.2 4 This period also
saw the adoption of the first legislative veto provision with respect to
the deportation of aliens, a later version of which was involved in the
Chadha litigation.2 5
Following the war, the legislative veto device was a continuing,
but not particularly prominent feature of legislation. In the realm of
foreign relations, provisions allowing termination of aid by concurrent resolution of Congress were included, for example, in the GreekTurkish Aid Bill of 1947 and the Mutual Defense Assistance Act of
1949.26 Both the Middle East (Eisenhower Doctrine) and Gulf of
22. See infra text accompanying notes 50-54 for discussion of this memorandum and the
circumstances of its issuance. For Senate debate on the validity of the measure, see Ginnane,
supra note 16, at 588; Jackson, A PresidentialLegal Opinion, 66 HARV. L. REV. 1353, 1355-56
(1953). See also Javits & Klein, Congressional Oversight and the Legislative Veto: A Constitutional Analysis, 52 N.Y.U.L. REV. 455, 485. While defending the legislative veto device generally, Javits and Klein consider the Lend-Lease model an invalid form of the device, since it
permits the total repeal of statutory authority without presidential participation.
23. See CRS VETO STUDIES, supra note 12, at 643; Ginnane, supra note 16, at 589.
24. Pub. Res. 54, § l(a), 54 Stat. 4 (1940). Such a congressional finding was additional to
that of the President and was designed to force a reluctant President to apply the provisions of
the Neutrality Act. The constitutionality of this provision was challenged and debated in the
Senate. See Ginnane, supra note 16, at 591.
25. Alien Registration Act of 1940, Ch. 439, § 20, 54 Stat. 671 (1940). The Attorney
General's decision to suspend deportation of an alien was subject to a two-House veto.
26. Pub. L. No. 80-75, Ch. 81, 61 Stat. 105 (1947); Pub. L. No. 81-329, § 405(d), 63 Stat.
718 (1949). A similar provision was incorporated in the Foreign Assistance Act of 1961, Pub.
L. No. 87-195, § 617, 75 Stat. 444 (1961) and is still in force. See infra § I1(c).
The Universal Military Training and Service Act of 1951, Pub. L. No. 82-51, 65 Stat. 80
(1951), permitted Congress to act by concurrent resolution to abolish or reduce the service
obligation of any age group. See also Ginnane, supra note 16, at 589 (regarding the Economic
Cooperation Act of 1948).
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Tonkin Resolutions were repealable by concurrent resolution of Congress,27 and in 1958 the Atomic Energy Act of 1954 was amended to
include a two-House veto provision with respect to agreements made
with foreign States for cooperative atomic weapons development.2 8
President Nixon's second administration marked a major turning point in the matter of the legislative veto. The device was seized
upon by a resurgent Congress as an effective way to restrain what
was thought to be an overly powerful presidency and bureaucracy
and to restore the original constitutional balance between the
branches. The legislative veto became "a congressional workhorse."2 9 It was included primarily in statutes dealing with agency
rulemaking but also in many other statutes. The main purpose of
these provisions was to keep a check on powers delegated by Congress and to keep the administration and agencies on a shorter, vetoproof leash. But in the field of foreign policy there was a further
consideration prompting the inclusion of legislative veto provisions.
In such laws as the War Powers Resolution and the National Emergencies Act, the concern was not with power delegated by Congress.
Rather, as Louis Fisher explained, the problem was "how the legislative and executive branches can share a responsibility that combines
elements of congressional and presidential power. Unable to define
by statute the precise boundary between the branches, Congress relied on a legislative veto as a procedural link between rival and conflicting constitutional interpretations." 3 0
The proliferation of legislative veto provisions led in turn to a
proliferation of scholarly articles on the subject, with the views of
scholars divided on the constitutional and policy questions involved.3" On the constitutional issue, those upholding the validity of
27. Pub. L. No. 85-7, 71 Stat. 5 (1957); Pub. L. No. 88-408, 78 Stat. 384 (1964).
28. Pub. L. No. 85-479, § 4, 72 Stat. 276 (1958).
29. Javits & Klein, supra note 22, at 496.
30. CRS VETO STUDIES, supra note 12, at 15.
31. The following were among those favorably inclined to the legislative veto device:
Abourezk, supra note 13; Fisher, A PoliticalContext for Legislative Vetoes, 93 POL. Sci. Q. 241
(1978); Javits & Klein, supra note 22; Miller & Knapp, The Congressional Veto: Preserving the
Constitutional Framework, 52 IND. L.J. 367 (1977); Schwartz, The Legislative Veto and the
Constitution: A Reexamination, 46 GEO. WASH. L. REV. 351 (1978); Stewart, Constitutionality
of the Legislative Veto, 13 HARV. J. ON LEGIS. 593 (1976); West & Cooper, The Congressional
Veto and Administrative Rulemaking, 98 POL. Sci. Q. 285 (1983). Among those who viewed it
critically were Bruff & Gellhorn, CongressionalControl of Administrative Regulation: A Study
of Legislative Vetoes, 90 HARV. L. REV. 1369 (1977); Henry, The Legislative Veto: In Search of
ConstitutionalLimits, 16 HARV. J. ON LEGIS. 735 (1977); Martin, The Legislative Veto and the
Responsible Exercise of CongressionalPower, 68 VA. L. REV. 253 (1982); Watson, supra note
12. For additional bibliographical references, see Chadha 103 S. Ct. 2797 n.12 (1983) (White,
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the device tended to adopt a broad, non-literal interpretation of the
Constitution. They emphasized the purposes of the separation of
powers doctrine and of the system of checks and balances and urged
recognition of the need for flexible and innovative methods to redress
the skewing of the system toward the executive branch. More specifically, the following were among the major justifications presented.
Legislative veto provisions do not violate the presentment clause of
the Constitution since the originalstatute in which they are incorporated must be enacted by the regular legislative process and subject to
the President's veto. Action under legislative veto provisions is not
itself "legislative" in character; it is to be seen as a mere "contingency" or "event" upon which the exercise of statutory authority
may legitimately be made to depend. If Congress so desires, it can
refrain from delegating authority altogether. Surely, then, it can
limit the delegation by making it conditional upon subsequent approval or disapproval by simple or concurrent resolution. To require
full legislation in relation to delegated authority would mean that
while Congress can delegate its powers by an ordinary majority, it
can limit or recover its powers only by an extraordinary two-thirds
majority. The "necessary and proper" clause of the Constitution (by
which Congress may enact laws "necessary and proper" to carry out
its enumerated powers) provides an adequate basis for legislative veto
devices, since the clause applies not only vertically (in federal-state
relations) but also horizontally (in interbranch relations).32 Even in
cases where the delegation of congressional authority may not be directly involved-as with respect to impoundments, war powers and
national emergencies-the legislative veto is constitutionally sustainable as a necessary means of reasserting congressional authority
against attempted presidential encroachment. 33 For decades, Presidents have acquiesced in the legislative veto provisions by signing,
and at times even initiating, acts in which they were included. In
some of its forms the legislative veto is functionally equivalent to legislation. It simply reverses the legislative process, with presidential
J., dissenting); SuNDQUIST, supra note 9, at 355 n.30; Martin, The Legislative Veto, at 255 n.5;
Watson, supra note 12, at 989. In the pre-1970 period, see the favorable assessments expressed
by, inter alia, CORWIN, THE PRESIDENT: OFFICE AND POWERS 1787-1957 130 (4th rev. ed.

1957); Cooper and Cooper, The Legislative Veto and the Constitution, 30 GEO. WASH. L. REV.
467 (1962). Compare the critical views of Ginnane, supra note 16.
32. On this last argument, see Miller & Knapp, supra note 31, at 382-83. The "necessary
and proper" clause was the main prop of the House of Representatives' arguments in Chadha.
See House For. Aff. Comm. Veto Hearings, supra note 7, at 122-23 (testimony by Professor
Eugene Gressman).
33. Abourezk, supra note 13, at 335.
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involvement preceding rather than succeeding bicameral approval (or
non-disapproval). 3
These legal arguments were discounted by opponents of the legislative veto, who rested their case primarily on a strict construction
of the Constitution's presentment clause. Congress could not, they
argued, alter by mere statute the constitutionally prescribed method
for the adoption of legislation, even with presidential acquiescence.
The repeal or modification of statutory authority was no less legislative in character than the adoption of original legislation. There was
an element of disingenuousness in the "event" or "contingency" theory, since Congress could make its delegations of power conditional
only if the condition itself is constitutionally legitimate. Nor could
the "necessary and proper" clause alter the prescribed legislative procedure. The same procedure had to be followed whether Congress
was acting under the "necessary and proper" clause or pursuant to
specifically enumerated constitutional powers. In cases such as the
War Powers Resolution, where Congress was not even delegating its
own authority but attempting to set limits on the President's independent constitutional powers, the use of the legislative veto was
even more questionable."a If Congress wished to preserve or restore
the constitutional balance against an "imperial presidency" or an
"imperial bureaucracy," it had ample constitutional means at its disposal for this purpose; it required only the political will to employ
them.
Some writers opted for a middle ground on the constitutional
issue, upholding some legislative vetoes while questioning the validity
34. This argument was used by the executive to defend the use of the legislative veto with
respect to reorganization legislation. See infra notes 47-49 and accompanying text. Recognizing no grounds for differentiating reorganization from other legislation, Justice White endorsed
this line of reasoning to legitimize the legislative veto device as a whole. Chadha, 103 S. Ct.
2806-7 (1983). He went on to deduce that the one-House veto was more sustainable than the
two-House variety. "Although the idea may be initially counter-intuitive, on close analysis, it
is not at all unusual . . . . Because approval is indicated by the failure to veto, the one-House
veto satisfies the requirement of bicameral approval. The two-House version may present a
different question." Id. at 2808.
35. See, e.g., T. FRANCK & E. WEISBAND, FOREIGN POLICY BY CONGRESS 80 (1979); see
also House For.Aff. Comm. Hearings, supra note 7, at 34, 47-48 (testimony of Stanley Brand);
Senate For. Rel. Comm. Hearing on Arms Export Control, supra note 8, at 23 (testimony of
Deputy Secretary of State Kenneth W. Dam). For the opposite view holding that the legislative veto is more valid where, as in the War Powers Resolution, the delegation of congressional
authority is not involved, see 119 CONG. REC. H21224-25 (1973) (views of Professor Paul
Freund); Watson, supra note 12, at 1084-86; cf Glennon, The War Powers Resolution Ten
Years Later: More Politics Than Law, 78 AM. J. INT'L L. 571, 577-78 (1984).
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of others.3 6 Committee vetoes, especially, found fewer defenders in
the scholarly community than did one or two-House vetoes.37
Commentators were divided in their assessment of the legislative
veto on policy grounds as well. Some argued that the device was "an
efficient means of resolving the tension between the executive's need
for elasticity of action and the legislature's need to check that action." 3 Without it Congress had either to abdicate its authority altogether to the executive branch or to engage in a cumbersome, timeconsuming process of legislation in minute detail.3 9 By retaining
control over the implementation of its statutorily declared policies,
Congress, it was said, heightened the government's accountability to
the electorate. On the other hand, the legislative veto's detractors
charged that it was more bluff than substance. The legislative veto
allowed Congress "to make a public show of addressing an important
issue, while yet evading direct responsibility for the necessary affirmative choices."'
It was basically a negative device which compounded the risks of governmental impasse,4 1 flooded the Congress
with minutiae which it and its staff were ill-equipped to handle, attentuated rather than enhanced governmental accountability by according greater influence to powerful lobbies, and exposed individual
congressmen to conflict-of-interest positions. Without it Congress
would be forced to legislate with greater precision and to accept
fuller responsibility for congressional actions both in the domestic
and foreign-relations spheres.
The division of opinion among the scholarly community was
mirrored by the divergence of views among the wielders of political
power. Interestingly, even within the halls of Congress the legislative
veto had not been universally endorsed as a constitutionally valid device. Ever since 1919, doubts were voiced from time to time regard36. See, e.g., Javits & Klein, supra note 22, at 485 (questioning the validity of Lend-Lease
type veto provisions for statutory repeal by concurrent resolution); Stewart, supra note 31, at
619; Watson supra note 12, at 1049-87; see also Buckley v. Valeo, 424 U.S. 284-86 (1976)
(White, J., concurring).
37. For a full discussion of the committee veto, see Ginnane, supra note 16, at 599-609;
Watson, supra note 12, at 1017-29, 1053-61. Committee vetoes also drew more vigorous opposition from Presidents than did other forms of the legislative veto. See infra note 44.
38. Javits & Klein, supra note 22, at 465.
39. See 103 S. Ct. 2793 (Justice White's explanation of the "Hobson's choice" facing Congress after Chadha).
40. Martin, supra note 31, at 273.
41. See, especially, the five case studies, one of which relates to the disposition of the
Nixon tapes and papers, discussed by Bruff & Gellhorn, supra note 31.
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ing its legitimacy.4 2 In a few instances, these doubts apparently
prompted a decision to include a severability clause in the relevant
statute-most notably, in the War Powers Resolution.4 3 On the
other hand, Presidents and their attorneys-general had not uniformly
and unequivocally opposed legislative veto provisions. Until the
Nixon and Carter administrations the record was somewhat mixed,
with the greatest opposition directed at committee vetoes. These, it
was felt, sought to involve Congress in the execution of laws and
delegated to committees the legislative authority vested by the Constitution in the plenary assemblies." As for other vetoes, Presidents
and their attorneys-general sometimes objected, sometimes acquiesced, primarily as a matter of political realism;4 5 and in a few instances even proposed and defended legislation with legislative veto
clauses.4 6 Although President Hoover's Attorney General, William
D. Mitchell, challenged-after the fact-the constitutionality of the
one-House veto incorporated in the Reorganization Act of 1932," 7
subsequent Presidents came to accept the legislative veto in reorgani42. For relevant citations see Watson, supra note 12, at 988 n. 11; Henry, supra note 31, at
737-38 n.7; Ginnane, supra note 16, at 575, 579, 580, 588, 591, 594. On the 1919 debate, see
supra note 16. For congressional doubts regarding the constitutionality of the legislative veto
provision in the War Powers Resolution, see the minority views in HOUSE COMM. ON FOREIGN
AFFAIRS, WAR POWERS RESOLUTION OF 1973, H. REP. No. 93-287 (to accompany H.J. Res.
542), 93rd Cong., 1st. Sess. (1973), reprintedin WAR POWERS RESOLUTION: RELEVANT DOCUMENTS, CORRESPONDENCE, REPORTS, SUBCOMM. ON INTERNATIONAL SECURITY AND SCIENTIFIC AFFAIRS, HOUSE COMM. ON INTERNATIONAL RELATIONS, 94th Cong., 2nd Sess. 3132, 36 (Comm. Print 1976) [hereinafter cited as WAR POWERS RESOLUTION: DOCUMENTS]

also reprinted in CRS VETO STUDIES, supra note 12, at 645-46, 650. On impoundments see
House For. Aff. Comm. Hearings,supra note 7, at 268 n.15.
43. See infra notes 105, 360 and accompanying text.
44. See, e.g., Watson, supra note 21, at 1017-29, 1064; SUNDQUIST, supra note 9, at 34649; FRANCK & WEISBAND, supra note 35, at 78-79. In one instance, President Kennedy proposed the enactment of a committee veto over an agricultural program. Watson, supra note 12,
at 1026; cf id. at 988 n.12 (committee veto which originated with the Eisenhower
Administration).
45. See especially the case of F.D.R. and Lend-Lease, infra text accompanying notes 5054.
46. See, e.g., Watson, supra note 12, at 988 n.12; SUNDQUIST, supra note 9, at 359. For
relevant facts and citations concerning Presidents Kennedy and Johnson, see Chadha, 103 S.
Ct. 2793-94 n.5 (1983) (White, J., dissenting). Most executive justifications of the legislative
veto, however, related solely to the matter of reorganization. See infra notes 48-49 and accompanying text.
47. 37 Op. Att'y Gen. 56, 63-64 (1933), reprintedin 76 CONG. REC. H2446-48 (1933); see
also Ginnane, supra note 16, at 576; Watson, supra note 12, at 1009-10; Fisher & Moe, Delegating with Ambivalence: The Legislative Veto and ReorganizationAuthority, in CRS VETO STUDIES, supra note 12, at 165-68. A tax bill which contained a committee veto clause triggered the
retrospective objections to the veto in the Reorganization Act. See supra note 18.
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zation acts as legitimate.4" Even President Carter's Attorney General, Griffin Bell, defended its inclusion in the 1977 Reorganization
Act while attempting, unsuccessfully, to differentiate it from other
forms of the legislative veto.4 9
A most interesting instance of a presidential objection to the legislative veto occurred in 1941, when President Roosevelt felt compelled to sign the Lend-Lease Act despite serious reservations
regarding the constitutionality of its provision for repeal by concurrent resolution. 50 President Roosevelt was then faced with an acute
political dilemma. The legislative veto provision had been included
in the statute by the President's supporters, who hoped thereby to
reassure those congressmen who hesitated to grant the President unfettered authority. Opponents of the bill contended that the legislative veto provision was unconsitutional, and the supposed check on
the presidential power therefore illusory. On the constitutional issue,
the President agreed with his opponents. Moreover, he did not want
to allow the precedent, in Attorney General Jackson's words, "to
ripen into a custom which would impair the powers which properly
appertained to his great office." However, publicizing his views
"would confirm and delight his opposition and let down his friends."
It would aso "strengthen fear in the country that he was seeking to
increase his personal power."'" To escape the dilemma, Roosevelt
signed the bill, but instructed his Attorney General, Robert H. Jackson, to have an official, but secret memorandum drafted in the President's name detailing his firm objections to the legislative veto
provision." In this manner, Roosevelt felt he could prevent his ap48. In 1938, President Roosevelt at first contemplated objecting to the legislative veto on
the grounds that a concurrent resolution could only be an "expression of congressional sentiment" and could not annul executive action "taken in pursuance of law." Pragmatic considerations led him to reverse himself in short order. Fisher & Moe, supra note 47, at 185-95. In
1949, when Congress was introducing a one-House veto in reorganization legislation, the office
of the Attorney General upheld the constitutionality of the two-House veto in reorganization
acts. Id. at 212-13; Ginnane, supra note 16, at 581-82.
49. Attorney General Bell went so far as to uphold the one-House veto for reorganization
plans, something which previous attorneys general had been reluctant to do. Fisher & Moe,
supra note 47, at 237-38. On the untenability of applying the "reverse legislation" rationale to
reorganization statutes alone, see Fisher, CRS VETO STUDIES, supra note 12, at 4; dissenting
opinion of Justice White, 103 S.Ct. 2807 n.22 (1983); SUNDQUIST, supra note 9, at 354 n.27;
Henry, supra note 31, at 750-51.
50. See Jackson, supra note 22.
51. Id. at 1357.
52. Interestingly, Jackson himself was not so convinced of the unconstitutionality of the
legislative veto in all cases. Id. at 1355. This episode represented a rather extraordinary (perhaps unique) reversal of the usual procedure, since in this case the President rendered a legal
opinion to his Attorney General. Id. at 1353.
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proval of the bill, which had been "due to the existing exigencies of
the world situation," from being "construed as tacit acquiescence" in
the constitutionality of the offensive provision. 5' The memorandum
was to be filed in the Department of Justice, and its method of publication was left to the discretion of Jackson, who determined in 1953
that the time was ripe for publication.54
With the administration of Richard Nixon the presidential onslaught against the legislative veto began in earnest. In explaining his
veto of the War Powers Resolution, Nixon included a challenge to
the constitutionality of the provision (section 5[c]) permitting Congress to order removal of United States forces abroad by means of a
concurrent resolution. This clause, Nixon contended, "denies the
president his constitutional role in approving legislation." 5 1 Subsequently, Gerald Ford vetoed the Atomic Energy Act Amendments of
1974, and objected, inter alia, to a clause providing for congressional
action by concurrent resolution.56 Perhaps not surprisingly, it fell to
Jimmy Carter to enunciate the strongest opposition to the legislative
veto. The Nixon Administration may have sown the wind, but it was
the Carter Administration which was now reaping the whirlwind of
the legislative veto provisions which had been adopted in reaction to
the earlier imperial presidency and which were continuing to be
churned out routinely thereafter. In his message of June 21, 1978,
President Carter notified Congress that he would view all legislative
vetoes (apart from the one-House veto in the Reorganization Act) as
unconstitutional. He also deplored the "excessive use of legislative
53. Id. at 1358.

54. The appearance of Ginnane's article triggered Jackson's decision to publicize President Roosevelt's memorandum. Id. at 1353, 1361. After Lend-Lease, Roosevelt continued to
sign without comment (presumably, for similar reasons of expediency) numerous wartime acts
containing legislative veto provisions. See supra note 23 and accompanying text.
55. Veto of the War Powers Resolution, Oct. 24, 1973, PuB. PAPERS OF THE PRESIDENTS: RICHARD M. NIXON 893 (1973). Other objections to the constitutionality of the War

Powers Resolution were based on the alleged attempt by Congress to encroach on the President's constitutional powers. Id. at 893-95.
Curiously, the Impoundment Control Act of 1974, which incorporated a legislative veto,
was never challenged on constitutional grounds by President Nixon, nor by his successors,
Ford and Carter. CRS VETO STUDIES, supra note 12, at 2.
56. Veto of Atomic Energy Act Amendments, October 12, 1974, PuB. PAPERS OF THE
PRESIDENTS: GERALD R. FORD 294-95 (1974). Ford also vetoed, on May 7, 1976, a foreign

assistance bill because, inter alia, it incorporated seven legislative vetoes with respect to arms
exports. The vetoes, he held, were "incompatible with the express provision in the Consitution" on the presentation of laws to the President; moreover, they would make Congress "a
virtual co-adminstrator in operational" foreign policy decisions. Id. at 1481-83 (1976-77). In
other instances, however, Ford signed into law, without comment, one and two-House veto
provisions.
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vetoes . . . to restrict foreign policy actions," since this "can impede
our ability to respond to rapidly changing world conditions." Henceforth, he declared, he would treat all existing and future legislative
veto clauses as "report and wait" provisions." Beyond that, the
Carter Administration sought a test case in the Supreme Court. After one false start,58 the Administration, at the very end of its term,
found the case it was seeking: the question of the deportation of
Jagdish Rai Chadha. 9 It was not clear that the Reagan Administration would proceed with the challenge. During the election campaign Reagan had supported the legislative veto, and similar support
had been expressed in the 1980 Republican platform." But once in
office, the Reagan Administration decided to proceed with the test
case.61 For its part, the Supreme Court, which on several earlier ocup the gauntlet
issue,"Adminstrations
now at last picked
casions
hadCarter
avoided
which the
andthe
Reagan
had thrown.

57. PUB. PAPERS OF THE PRESIDENTS: JIMMY CARTER 1146-49 (1978). Earlier, on December 28, 1977, President Carter had indicated that he would treat the legislative veto provision in the International Emergency Economic Powers Act as a "notify and wait" provision.
Id. at 2187 (1977). See also id.at 502 (1978) (Carter's objections (on March 10, 1978) to the
numerous veto provisions in the Nuclear Non-Proliferation Act of 1978).
58. Congress effectively foiled the first attempt, which involved a legislative veto of education regulations. SUNDQUIST, supra note 9, at 353-54.
59. The Ninth Circuit Court of Appeals, in December 1980, declared invalid the legislative veto provision in the Immigration and Nationality Act. Chadha v. INS, 634 F.2d 408 (9th
Cir. 1980). Chadha involved, in the words of one commentator, "a somewhat anachronistic
and perhaps unusually vulnerable use of the legislative veto" since it also raised questions
touching on the due process and bill of attainder clauses. Martin, supra note 31, at 261 n.22.
Nevertheless, during the last week of the Carter Administration, it was announced that the
Justice Department would proceed with the test case before the Supreme Court. Sundquist,
supra note 9, at 354.
60. Martin, supra note 31, at 260.
61. The Reagan Administration also began to raise objections to committee vetoes, such
as those incorporated in the Foreign Assistance Appropriations Act of 1982, requiring the
approval of the appropriations committees for transferring funds between accounts and for
obligating special contingency funds. See Collier et. al., Foreign Policy Effect of the Supreme
Court's Legislative Veto Decision, Congressional Research Service Issue Brief No. IB 83123,
July 19, 1983, updated Jan. 5, 1984 (mimeo.), at 9-10.
62. Thus, in Buckley v. Valeo, 424 U.S.1 (1976) (the campaign financing case), the
Supreme Court deliberately avoided the issue of the constitutionality of the legislative veto, (id.
at 140 n. 176), preferring to rest its decision on the grounds that Congress had infringed on the
President's appointment power. (Only Justice White, in a concurring opinion, broached the
issue. Id. at 282-86.) In the following years, the Court again failed to grapple with the issue by
summarily affirming a Court of Appeals decision which had considered unripe a challenge to
the legislative veto question, and denying certiorari with respect to a Court of Claims decision
which had sustained a congressional veto. See Clark v. Valeo, 599 F.2d 642 (D.C. Cir. 1977)
(en bane), afl'd mem., Clark v. Kimmitt, 431 U.S. 950 (1977); Atkins v. United States, 566
F.2d (Ct. Cl. 1977), cert. denied, 434 U.S. 1009 (1978). For other cases in which the legislative
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THE CHADHA RULING

The Supreme Court rendered its long-awaited decision in the
case of Immigration and Naturalization Service v. Chadha on June
23, 1983.63 It upheld the ruling of the Ninth Circuit Court of Appeals and invalidated the one-House veto contained in Section 244
(c)(2) of the Immigration and Nationality Act." But the grounds
upon which the Supreme Court based its judgment were very different from those of the lower court. The Ninth Circuit had carefully
confined itself to the facts of the case, involving congressional action
with respect to individual adjudications, and it had premised its decision on the separation-of-powers doctrine which it held to have been
violated in this case by congressional intrusion into essential executive or judicial functions.6 5 In contrast, the rationale behind the
Supreme Court decision-the constitutional clauses on bicameralism
and presentment to the President-could not have been more clearcut and definitive with respect to the illegitimacy of the legislative
veto device as a whole. In reaching its conclusions, the Court did not
address itself directly to the "rich array of inventive and subtle arguments and counterarguments" on the validity of the legislative veto
device which had been proffered over the past half-century. "For better or worse, most of this intriguing terrain

.

. .

[was] left wholly

' 66
unexplored in the Court's opinion.
Writing for the majority of the Court, Chief Justice Warren Burger presented the following main arguments on the merits. First of
all, he dismissed as judicially irrelevant the utilitarian argument on
the usefulness of the legislative veto device:
The fact that a given law or procedure is efficient, convenient,
and useful in facilitating functions of government, standing alone,
will not save it if it is contrary to the Constitution. Convenience
veto, though unchallenged, figured significantly in litigation, see Martin, supra note 31, at 254
n.4.
63. 103 S.Ct. 2764 (1983). As noted, the decision of the Ninth Circuit Court of Appeals
was delivered in December 1980. See supra note 59. The case was argued before the Supreme
Court on February 22, 1982, and reargued on October 7, 1982.
64. By simple resolution, either House of Congress might veto a decision by the Attorney
General to suspend deportation in hardship cases.
65. Chadha v. INS, 634 F.2d 408 (9th Cir. 1980).
66. House For. Aff. Comm. Hearings,supra note 7, at 137 (statement of Professor David
A. Martin). Similarly, Stanley Brand, legal counsel to the House, observed: "For a subject that
has been vigorously debated for over 50 years in law journals, opinions of the Attorney General, in committees, and by political scientists, all of which produced an archive of material on
the subject, the decision is uncharacteristically economical and direct on the key issue of constitutionality." Id. at 12.
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and efficiency are not the primary objectives--or the hallmarksof democratic government and our inquiry is sharpened rather
than blunted by the fact that Congressional veto provisions are
appearing with increasing frequency in statutes which delegate authority to executive and independent agencies.67
Next, Burger set out to prove the universal and uniform applicability of the presentment and bicameral clauses of the Constitution to
all "legislative" acts, including acts purporting to amend and repeal
statutes.68 For this purpose he relied on the clear language of the
Constitution and the intention of the Framers. The presentment
clause, he concluded, was designed to provide a check on the legislature by allowing the President to defend himself, to prevent the passage of bad laws and to engraft a national perspective on the
legislative process. 69 "The President's participation in the legislative
process was to protect the Executive Branch from Congress and to
protect the whole people from improvident laws."' 70 Bicameralism
similarly was deemed an indispensable safeguard against legislative
despotism. 71 In all, the constitutional method for legislative enactment, as embodied in Art. 1, Sections 1 and 7 of the Constitution,
''represents the Framers' decision that the legislative power of the
Federal government be exercised in accord with a single, finely
72
wrought and exhaustively considered procedure.
But was the contested House action in this case truly "legislative" in nature? It was, the Court said, because it "had the purpose
and effect of altering the legal rights, duties and relations of persons,
including the Attorney General, Executive Branch officials and
Chadha, all outside the legislative branch." It thus could have no
legal effect unless passed by means of the regular legislative procedure. "Congress must abide by its delegation of authority" to the
Attorney General "until that delegation is legislatively altered or re67. 103 S.Ct. 2780-81 (1983). In this passage there is a clear indication that the proliferation of legislative veto provisions in recent years was a factor (perhaps the primary factor)
prompting the Court to issue so sweeping a judgment in Chadha. The Court may have been
strengthened in its resolve by its avowed skepticism as to "the long range political wisdom" of
the legislative veto "invention." Id. at 2781. It was probably easier for the Court to dismiss the
utilitarian argument as constitutionally irrelevant since the argument's accuracy was also in
doubt. In contrast, Justice White fully embraced the utilitarian justification. Id. at 2795.
68. Id. at 2785-87.
69. Id. at 2782-83.
70. Id. at 2784.
71. Id. at 2783-84.
72. Id. at 2784.
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yoked."7 3 The fact that a few exceptions to the bicameral-present-

ment process are explicitly spelled out in the Constitution (in respect
to impeachments, appointments and treaties) reinforces the conclusion that in all other matters Congress must follow the strictures of
Article L" The utilitarian argument, which at the beginning of the
discussion was discounted as irrelevant, is at the end positively
scorned by Burger, who pits the requirements of democracy against
those of efficiency:
It is crystal clear from the records of the Convention, contemporaneous writings and debates, that the Framers ranked other values
higher than efficiency. . . . The choices. . . made in the Constitutional Convention impose burdens on governmental processes
that often seem clumsy, inefficient, even unworkable, but those
hard choices were consciously made by men who had lived under
a form of government that permitted arbitrary governmental acts
to go unchecked. There is no support in the Constitution or decisions of this Court for the proposition that the cumbersomeness
and delays often encountered in complying with explicit Constitutional standards may be avoided, either by the Congress or by the
President. 7s
Having declared Section 244 (c)(2) of the Immigration and Nationality Act to be unconstitutional, could the Court properly entertain Chadha's claim at all? For if Section 244 (c)(2) could not be
severed from the rest of Article 244, the Attorney General would
have had no authority to suspend Chadha's deportation in the first
place, and the Court would not be in a position to grant Chadha the
relief he requested (non-deportation). The issue of severability,
which in the Chadha case was one of several preliminary challenges
to the Court's jurisdiction which the Court felt called upon to resolve, 76 has since become the central issue in relation to statutes containing legislative veto provisions. 7 ' Attention has therefore been
73. Id. at 2784-86.
74. Id. at 2786-87.

75. Id. at 2788.
76. The other challenges related to the Court's appellate jurisdiction, Chadha's standing
to sue, the availability to Chadha of alternative avenues of relief, the lack of jurisdiction of the
Court of Appeals, the absence of a case or controversy and the presence of a non-justiciable
"political question." Id. at 2772-80.
77. The issue was raised in post-Chadha litigation. See supra note 6; House For. Aff.
Comm. Hearings, supra note 7, at 61-62 n.lO; Fisher, supra note 8, at 14-16; Fisher, PostChadha Developments. Appendix D, Litigation, 1983 CRS REV. 34 (special Fall issue). For a
scrutiny of the confusion induced by Chadha in the lower courts, see Fisher, One Year After,
supra note 8, at 25-35. Other legal uncertainties which have come to the forefront in the postChadha spate of litigation have related to such issues as (1) the retroactive effect of Chadha; (2)
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properly focussed on the Court's three-pronged test on severability. 78
First, does the statute contain a severability clause? If it does, there
is a presumption that Congress intended the severability of the invalid clause. Second, does the legislative history of the provision support severability? And finally, is what remains after severance "fully
operative as a law"? The Court concluded that the legislative veto
provision in this case was severable, on all three grounds, from the
rest of Article 244. 79
The impressive majority supporting the Court's opinion heightened further the impact of the ruling. Of the seven justices of the
majority, six endorsed the Court's reasoning. 0 Justice Powell concurred on narrower grounds related to the purported exercise by
Congress of quasi-judicial powers in this case.8 ' He thus reserved
judgment with respect to the validity of the legislative veto device in
general. Of the two minority judges, only Justice White defended, in
a vigorous dissent, the practice of the legislative veto.8 2 Justice
Rehnquist did not broach the issue directly but rested his case on the
inseverability of the legislative veto clause from the remainder of Arthe ability of Congress to furnish subsequent legitimation, by means of statutes or appropriations, to otherwise tainted executive decisions; and (3) the validity of informal accommodations
which fall short of legislative vetoes.
78. 103 S.Ct. 2774-75 (1983). For previous Supreme Court use of some of these criteria
for severability, see Buckley v. Valeo, 424 U.S. 1, 108 (1976); Champlin Refining Co. v. Corporation Commission, 286 U.S. 210, 234 (1932). But compare the view of Deputy Attorney General Edward C. Schmults to the effect that the third prong of the Court's test was new and that
the Court had not previously seen in the full operability of a statutory scheme after severance a
presumption indicating severability. House For. Aff. Comm. Hearings,supra note 7, at 60 n.8.
For earlier discussions of severability, see Ginnane, supranote 16, at 609-11; Stern, Separability
and Separability Clauses in the Supreme Court, 51 HARV. L. REV. 76 (1937).
79. 103 S.Ct. 2774-76 (1983). On this point, Justice Rehnquist (joined by Justice White)
dissented. Congress, he held, had not intended to sever section (c) from the rest of Article 244.
Rather, the process for suspending deportation, as embodied in Article 244, was to be seen as
an integral whole. Id. at 2816-17. Presumably, then, Chadha lacked standing to sue.
80. Chief Justice Burger, and Justices Brennan, Marshall, Blackmun, Stevens, and
O'Connor.
81. 103 S.Ct. 2788-92 (1983).
82. Id. at 2792-2811. Justice White saw in the legislative veto "an important if not indispensable political invention that allows the President and Congress to resolve major constitutional and policy differences." Far from being "a sword with which Congress has struck out to
aggrandize itself at the expense of the other branches," the veto "has been a means of defense, a
reservation of ultimate authority necessary if Congress is to fulfill its designated role. . . as the
nation's lawmaker." Without it "Congress is faced with a Hobson's choice: either to refrain
from delegating the necessary authority, leaving itself with a hopeless task of writing laws with
the requisite specificity to cover endless special circumstances across the entire policy landscape, or in the alternative, to abdicate its lawmaking function to the executive branch and
independent agencies. Id. at 2793, 2795, 2796.
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ticle 244.83 Thus, he may be said to have endorsed, by implication,
the Court's view of the illegitimacy of the legislative veto. Significantly, in his pre-bench writings he had questioned the constitutionality of at least one form of the legislative veto.8 4
Is there, then, any life in the legislative veto after Chadha? Apparently not, to judge by the near-consensus on this point expressed
by justices within the Court,8 5 legal advisers of Congress and the Executive, and academic commentators.86 As Professor David A. Martin concluded, "no variant of the legislative veto . . . survives this
constitutional holding."8 7 Post-ChadhaSupreme Court decisions reinforce this assessment, especially since in one of the two legislative
veto cases summarily affirmed by the Court on July 6, 1983, a twoHouse veto was ruled invalid. 8 "Report and wait" provisions remain unaffected, of course, and the Court specifically upheld their
validity.89 Some have suggested that it may still be legitimate to
make the appropriation or expenditure of funds dependent upon the
prior adoption by Congress of a simple, concurrent or committee res83. Id. at 2816-17.
84. Committee Veto: Fifty Years of Sparring Between the Executive and the Legislature,
Remarks Before the Section of Administrative Law of the American Bar Association, Dallas,
Texas (August 12, 1969).
85. See supra notes 3-5 and accompanying text; see also supra note 5 (regarding Justice
White's second thoughts).
86. See, e.g., House For. Aff. Comm. Hearings,supra note 7 (testimonies of Stanley Brand,
legal counsel of the House; Deputy Attorney General Edward C. Schmults; Deputy Secretary
of State Kenneth W. Dam; and Professor David A. Martin); see also Subcomm. on Administrative Practice and Procedure of the Senate Comm. on the Judiciary, (Mimeo.), July 18, 1983
(statement of Louis Fisher), House Comm. on Rules, (Mimeo., November 10, 1983) (statement
of Louis Fisher). But cf. infra note 90. See also, e.g., the following post-Chadha comments:
Baruch, Vetoing the Veto: Legislative Veto Decision by the Supreme Court, COMMONWEAL,
Aug. 12, 1983, at 421-24; Destler, Dateline Washington: Life After the Veto, FOREIGN POL'Y
181 (Fall 1983); DeConcini & Faucher, The Legislative Veto: A ConstitutionalAmendment,21
HARV. J. ON LEGIs. 29 (1984); Fisher, Legislative Vetoes, Phoenix Style, EXTENSIONS (Spring
1984), at 2; Mann, Authority on Arms Sales Survives Court Decision, AVIATION WEEK & SPACE
TECH., July 4, 1983, at 22-24; Quint, The Separation of Powers Under Carter,62 TEX. L. REV.
785, 826-37 (1984) (on legislative veto); Smith & Struve, Aftershocks of the Fall of the Legislative Veto, 69 A.B.A. J. 1258 (1983); Strauss, Was There a Baby in the Bathwater? A Comment
on the Supreme Court's Legislative Veto Decision, 1983 DUKE L.J. 789; Sundquist, The Legislative Veto: A Bounced Check, BROOKINGS REVIEW 13-16 (Fall 1983); cf Tribe, The Legislative
Veto Decision: A Law By Any Other Name?, 21 HARV. J. ON LEGIS. 1 (1984) (suggesting ways
of limiting the impact of the Chadha decision on other statutes).
87. House For. Aff. Comm. Hearings,supra note 7, at 130.
88. See supra note 6 and 77, with respect to lower court decisions.
89. 103 S.Ct. 2776 n.9 (1983). For a recent Court of Claims decision (now under appeal)
which nevertheless casts some doubt on the validity of a provision requiring notification to be
furnished to a congressional committee, see infra note 389.
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olution. 90 Basically, however, one can only hope to find some "minor fissures in the otherwise seamless fabric" of the Chadha
decision. 9 ' The more important, and perhaps only issue still to be
resolved with respect to the legislative veto in future cases is the question of severability. In this matter, post-Chadha litigation seems to
point to an easing of the Court's three-pronged severability test and
to a strong tendency to presume severability. 92 Much future litigation can be expected, in which the severability issue will probably be
disposed of on a case-by-case basis.
But is such litigation apt to embrace foreign policy legislation as
well? How likely is it that the relevant legislative veto provisions will
be formally tested before the courts? In the realm of foreign affairs,
of course, the political question objection is determinative more often
than not. 93 The need to establish standing and a case or controversy
would also normally limit the possibilities of litigation with respect to
foreign policy issues. True, the Court in Chadha and succeeding
cases eased the standing and adverseness requirements, so that private litigants might now more readily challenge legislative veto provisions on the grounds that they were prospective beneficiaries of the
executive decision had it remained unvetoed by Congress.9 4 In the
course of the House Foreign Affairs Committee hearings on the legislative veto, the spectre was therefore raised of successful private suits
90. See, e.g., House For. Aff. Comm. Hearings,supra note 7, at 115, 126-27 (the statement
by Professor Eugene Gressman); and the statement of Louis Fisher before the Senate Subcommittee on Administrative Practice and Procedure, supra note 86, at 13-14, where it is suggested
that Congress might be permitted to use its internal rulemaking power to lend effect to congressional vetoes. Cf. Cooper, Postscript on the Congressional Veto: Is There Life After Chadha?
98 POL. Sci. Q. 429 (1983); Watson, supra note 12, at 985, 1064.
91. House For. Aff. Comm. Hearings, supra note 7, at 16 (statement of Stanley Brand).
92. See infra note 353 and accompanying text; see generally § V (on severability). Lower
court judgments on the matter have been more equivocal.
93. In the Chadha case, the Court dismissed the political question argument, stating, inter
alia, that "the presence of constitutional issues with significant political overtones does not
automatically invoke the political question doctrine," and that "resolution of litigation challenging the constitutional authority of one of the three branches cannot be evaded by courts
because the issues have political implications." 103 S. Ct. 2778-80 (1983). But cf Crockett v.
Reagan, 720 F.2d 1355 (D.C. Cir. 1983), aff'g 558 F.Supp. 893 (D.D.C. 1982), where the
"political question" doctrine prevailed in the District Court and the Court of Appeals in a suit
involving the application of the War Powers Resolution to the American presence in El
Salvador.
94. For the Court's treatment of these questions, see 103 S. Ct. 2773 n.5, 2776, 2778
(1983). In a little noticed, but significant sentence in Chadha, the Court stated that it had
"long held that Congress is the proper party to defend the validity of a statute when an agency
of government, as a defendant charged with enforcing the statute, agrees with plaintiffs that the
statute is inapplicable or unconstitutional." But once Congress does intervene, it thereby furnishes "concrete adverseness" to the case. See id. at 2778.
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by disappointed arms contractors whose prospective arms sales were
barred by a President because of congressional objections expressed
by a concurrent resolution."a The plausibility of such a scenario was,
however, questioned. For even if the hurdles of standing and justiciability were overcome-and this was still very doubtful-the arms
contractor would have little hope of winning on the merits. After all,
the President has an undeniable right to heed a "sense-of-Congress"
resolution in respect to sensitive foreign policy issues.9 6
Regardless of whether the legislative veto provisions concerned
ever reach the courts, Congress itself-sworn no less than the judiciary to uphold the Constitution-has implicitly recognized the invalidity of the legislative veto after Chadha. It was this recognition
which formed the basic premise of hearings conducted by various
congressional committees-including the Senate Foreign Relations
and House Foreign Affairs Committees-in the wake of Chadha.
The same assumption underlay some congressional moves to replace
provisions for concurrent resolutions with provisions for joint resolutions.9" It is thus in point to examine the most important legislative
95. See the testimony of Stanley Brand, legal counsel to the House, House For. Aff.
Comrm. Hearings,supra note 7, at 6-7, 22-23; and of Professor Eugene Gressman, id. at 152-53.
Brand also foresaw the possibility of successful suits with respect to the War Powers Resolution, based on dicta in the District Court's decision in Crockett v. Reagan, 558 F. Supp. 893,
901. Id. at 7-8, 24-25. But Professor Gressman expressed skepticism in this regard, stating
that "it is very difficult, if not impossible, to expect that the courts will ever enter into a dispute
between the President and the Congress over the procedures or the powers that Congress may
or may not delegate to the President in the foreign affairs area." Id. at 155. Cf. Glennon, supra
note 35, at 580 (suggesting that Congress amend the War Powers Resolution so as to confer
standing to sue on congressional plaintiffs).
96. See the views of Deputy Attorney General Edward S. Schmults, House For. Aff.
Comm. Hearings,supra note 7, at 90-93, 99-100; Deputy Secretary of State Kenneth W. Dam,
id. at 95; Professor David A. Martin, id. at 153.
97. Thus, for example, soon after the Chadha decision, on July 12, 1983, the House Rules
Committee refused to send to the floor of the House two bills-the Export Administration
Amendments Act 1983 (H.R. 3231) and the Foreign Aid Authorization bill (H.R. 2992)because they contained legislative vetoes. (In the latter bill, the legislative vetoes related to
military aid to El Salvador. On the Export Administration Amendments Act, see infra § III
[D]). Both bills were remanded to the Foreign Affairs Committee, which amended the bills
primarily by substituting joint for concurrent resolutions. On July 26, 1983, the House Rules
Committee adopted a resolution in which it enunciated a "general policy" not to act on bills or
resolutions incorporating legislative vetoes. 1983 CRS REV. 32 (special Fall issue). Subsequently, however, the House Rules Committee permitted certain bills containing legislative
vetoes to go forward because the relevant rules had been reported before the Chadha decision
was handed down. One of these bills-the Caribbean Basin Initiative-was enacted into law on
August 5, 1983. See Fisher, One Year After, supra note 8, at 12, 14-15. For a list of legislative
vetoes enacted after Chadha, see id. at 19-23; for the two veto provisions related to foreign
affairs, see id. at 20, 21.
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veto provisions which the Chadha ruling effectively wiped off the foreign policy slate.
III.

LEGISLATIVE VETO PROVISIONS IN FOREIGN POLICY (AND

RELATED) LEGISLATION

A.

The War Powers Resolution

The legislative veto provision in the War Powers Resolution was
the single most prominent foreign policy clause affected by the rationale of Chadha.9 8 How its invalidity would affect the rest of the
Resolution's scheme for regulating presidential use of force abroad
was a question which exercised the legislators considerably.
The War Powers Resolution was adopted as part of Congress'
"No More Vietnams" determination and in the hope of assuring that
no major American commitment of force would be effected without
substantial congresional involvement from an early stage. Its principal features related to consultation, reporting and the withdrawal of
forces; and the legislative veto was one of two methods for effecting
such withdrawal. In brief, the President was required to consult with
Congress "in every possible instance" before introducing U.S. armed
forces "into hostilities or into situations where imminent involvement
in hostilities is clearly indicated by the circumstances," and to continue to consult until removal of the forces or the end of hostilities
(Section 3). In accordance with Section 4(a), formal reports by the
President to the Congress were to be submitted when, in the absence
of a declaration of war, American armed forces were introduced:
(1) into hostilities or into situations where involvement in
hostilities is clearly indicated by the circumstances;
(2) into the territory, airspace or waters of a foreign nation,
while equipped for combat, except for deployments which relate
solely to supply, replacement, repair, or training of such forces; or
(3) in numbers which substantially enlarge United States
Armed Forces equipped for combat already located in a foreign
nation.
The withdrawal of forces from a situation of active or imminent hostilities is provided for in Section 5. First, there is a provision (Section
5[b]) for automatic withdrawal of the forces within sixty days after a
report is submitted or required to be submitted by the President
under Section 4(a)(l)-or within ninety days, if the President certi98. See House For. Aff. Comm. Hearings,supra note 7, at 1-2 (opening statement of Chairman Zablocki).

Published by CWSL Scholarly Commons, 1985

23

California Western International Law Journal, Vol. 15, No. 2 [1985], Art. 8
CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL

Vol. 15

fies that the additional thirty-day period is necessary to complete the
safe withdrawal of the troops. After that, unless Congress declares
war or otherwise specifically authorizes the continued use of armed
force, such use must terminate. 99 In this manner, the President is
denied the benefit of legislative inertia beyond the sixty (or ninety)
day period. But even before the end of this period, and "at any time"
when U.S. armed forces are being used without specific congressional
authorization, Congress may take the initiative under Section 5(c),
and by a mere concurrent resolution require the President to remove
the forces.
The purpose of this legislative veto provision, which was initiated by the House, was to "avoid the possibility of a Presidential
veto-and resulting impasse-which would be possible on a bill or a
joint resolution."" Moreover, if action to terminate hostilities could
only come about by legislation, this would mean, as Federal District
Judge Orrin Judd observed in Holtzman v. Schlesinger, "that the
President needs a vote of only one-third plus one of either House in
order to conduct a war." '
Several congressmen openly expressed
doubts regarding the constitutionality of the legislative veto, 10 2 and
some (apparently including House Foreign Affairs Committee Chairman Clement Zablocki) voiced reservations in private. 0 3 Nevertheless, armed with a legal opinion by Professor Paul Freund that in
this case "the provision respecting a concurrent resolution is a valid
and appropriate measure,"" Congress adopted Section 5(c). At the
same time, it included a separability clause, primarily, it would seem,
because of lingering doubts with respect to Section 5(c).10 5 As noted
earlier, President Nixon pointed to the unconstitutionality of this
provision as one of the grounds for vetoing the War Powers
Resolution. 106
99. There is also no automatic withdrawal of forces if Congress is unable to meet because
of an armed attack on the United States.
100. WAR POWERS RESOLUTION: DOCUMENTS, supra note 42, at 27. The Senate version
provided for withdrawal by joint resolution or statute. For the discussion of the legislative
history of the War Powers Resolution in the context of the severability issue, see infra § V.
101.

Holtzman v. Schlesinger, 361 F. Supp. 553, 565 (E.D.N.Y. 1973).

102.

WAR POWERS RESOLUTION: DOCUMENTS, supra note 42, at 31-32, 36.

103. See FRANCK &
104.

WEISBAND,

supra note 35, at 70-71.

See 119 CONG. REC. H21224-25 (1973).

105. Section 9 provides: "If any provision of this joint resolution or the application thereof
to any person or circumstance is held invalid, the remainder of the joint resolution and the
application of such provision to any other person or circumstance shall not be affected
thereby."
106. See supra note 55 and accompanying text.
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Unlike many of the other foreign policy statutes to be considered, the War Powers Resolution did not purport to delegate any
authority to the President. To the contrary, it specifically disavowed
any intention "to alter the constitutional authority of the Congress or
of the President" or to grant any authority to the President which
"he would not have had in the absence of this joint resolution."' 7
Nor did it effectively codify the boundaries between presidential and
congressional powers in the matter of the use of force."0 8 Those
boundaries remained as problematic as ever. Its main purpose was to
establish a procedural framework which would permit the President
and Congress to share a power whose contours were uncertain. Nevertheless, as opponents of the resolution (from both the pro-congressional and pro-presidential parts of the political spectrum)
recognized, the resolution did not really succeed in avoiding the issues of delegation of congressional power and of codification with
respect to the "twilight zone" between the President's "commanderin-chief" powers and Congress's war-making powers.1 0 9 Not surprisingly, therefore, the constitutionality of its major provisions were,
and continue to be, hotly contested. On the one hand, it has been
argued that by addressing all uses of force abroad, Congress was attempting to regulate and delegate powers which in many instances
were not its to delegate, having been vested by the Constitution directly in the President. On the other hand, congressional opponents
of the resolution, such as Senators Eagleton and Abourezk, contended that Congress was, in effect, amending the Constitution by
delegating that which it had no right to delegate, and was handing
107. § 8(d). But cf the report by House Foreign Affairs Committee Chairman Clement
Zablocki, in which he stated: "When the President commits U.S. Armed Forces to hostilities
abroad on his own responsibility, he has, in effect, assumed congressional authority. Under this
war powers resolution, the Congress can rescind that authority as it sees fit by a concurrent
resolution and thereby avoid the problem of a Presidential veto." WAR POWERS RESOLUTION:
DOCUMENTS, supra note 42, at 30.
108. The Senate version purported to do so. But at the insistence of the House, the paragraph defining the emergency powers of the President to use armed forces abroad was transferred to the section on "Purposes and Policy" (Sec. 2), thereby reducing its effect to that of a
"sense of the Congress" resolution. For this and other reasons, Senator Thomas Eagleton opposed the final version. See SUNDQUIST, supra note 9,at 258, n.6; see also Franck, After the
Falb The New ProceduralFrameworkfor CongressionalControl Over the War Power, 71 AM. J.
INT'L L. 605, 613 (1977); S. 1906, 129 CONG. REC. S13244 (1983) (sponsored by Senators Cranston, Eagleton and Stennis), which was intended to correct the shortcomings of the War Powers Resolution and which largely followed suggestions contained in the Franck article.
109. On the tension among the various provisions of the War Powers Resolution, see Celada, Effect ofthe Legislative Veto Decision on the Two-House DisapprovalMechanism to Terminate U.S. Involvement in Hostilities Pursuantto Unilateral PresidentialAction, in House For.
Aff. Comm. Hearings,supra note 7,at 313-15.
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the President "an open-ended, blank check for 90 days of warmaking.""o In this context, the debate over the legislative veto assumes
added complexity and the device becomes doubly controversial. For
if it be conceded that, at least in some instances, employing the legislative veto provision of the War Powers Resolution would mean imposing "a legislative check on an inherently executive function," then
in some contingencies such use would be deemed illegitimate, even
according to the criteria laid down by Justice White.'
It was generally conceded in Congress that only section 5(c) of
the War Powers Resolution was affected by the Chadha decision".2
(although Administration spokesmen continued to challenge some
other provisions of the resolution on other grounds)." 3 In order to
remove the offensive provison, the Senate, on October 20, 1983,
adopted an amendment to the State Department Authorization Bill
to replace the concurrent resolution procedure of Section 5(c) with
action by means of a joint resolution or bill. In conference, however,
a separate provision of law was substituted, in accordance with which
joint resolutions or bills to require the removal of United States
armed forces engaged in hostilities abroad without specific congressional authorization would receive expedited treatment in the Senate.
This provision was signed into law on November 22, 1983. t"4 Thus,
110. Cited in SUNDQUIST, supra note 9, at 258. On Senator Abourezk's views, see CRS
VETO STUDIES, supra note 12, at 596 n.1. S.1096, supra note 108, represented an attempt to
remedy this defect.
111. See 103 S. Ct. 2810 (1983). Justice White himself did not cast any doubt on the legitimacy of the legislative veto of the War Powers Resolution. Compare the views cited supra note
35.
112. Stanley Brand, House legal counsel, suggested that § 5(b), the automatic termination
provision, was also affected. See House For. Aff. Comm. Hearings,supra note 7, at 21-22 n.3,
36, 39-40. However, the consensus of other witnesses and of the members of Congress was that
Chadha touched only Section 5(c).
113. Section 5(b), especially, was seen as invalid. See id. at 68, 82 (testimony of Deputy
Secretary of State Kenneth W. Dam); see also the testimony of Secretary of State George P.
Schultz, in which he reaffirmed the Administration's reservations regarding the constitutionality of the War Powers Resolution while attempting to arrive at a pragmatic compromise with
Congress on the continued stationing of American troops in Lebanon. War Powers Resolution:
Hearing Before the Senate Comm. on Foreign Relations, 98th Cong., 1st Sess., 7-8, 11, 13-14,
26-29, 31 (1983). Compliance by Presidents with the War Powers Resolution has entailed
primarily reporting, and, to a lesser degree, consultation. These provisions, the Administration
assured Congress, would continue to be observed. See, e.g., House For. Aff. Comm. Hearings,
at 83 (statement of Kenneth Dam).
114. Pub. L. No. 98-164, § 1013, 97 Stat. 1062-63 (1983). The Senate amendment (S.1342)
had been introduced by Senator Byrd on October 19, 1983, and easily passed the Senate with
an 86-11 vote. 129 CONG. REC. 14,163-65, 14,270 (1983); see Fisher, One Year After, supra
note 8, at 16-17; see also Collier, supra note 61, at 4, 14. The priority procedures to be applied
were those specified in Section 601(b) of the International Security Assistance and Arms Ex-
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Section 5(c) of the War Powers Resolution remains, at the time of
writing, officially unamended.
B. Arms Exports
The implications of Chadha for arms export control were potentially even more significant than for war powers control. It was, after
all, in relation to arms exports that Congress had several times flexed
its legislative veto muscles, and in the case of the 1981 AWACS and
F-15 enhancement package to Saudi Arabia, the President had only
narrowly averted being handed a concurrent resolution of disapproval. 1" 5 Moreover, whereas the President could claim independent
constitutional powers with respect to war powers, the general consensus is that his authority to sell arms derives from congressional
statutory authorization."1 6 Thus, the legislative vetoes in arms export legislation conform more closely to the model of the legislative
veto invalidated by Chadha: Congress, while delegating authority,
has sought to reserve to itself the right to veto subsequent indivdual
executive decisions undertaken purusant to that authority.
Following Chadha, Congress found it necessary to clarify two
main issues. First, as long as the Arms Export Control Act remained
unamended, what did the invalidation of the legislative veto import
for the rest of the statute's provisions? Unlike the War Powers Resolution, the Arms Export Control Act did not contain a severability
clause. Were the legislative veto provisions nevertheless severable? 17
Second, what alternative mechanisms could Congress adopt in place
port Control Act of 1976. Cf. the very different proposal for comprehensive overhaul of the
War Powers Resolution, incorporated in S.1906, supra note 108. It might be noted that the
Multinational Force in Lebanon Resolution, signed into law on Oct. 19, 1983, was adopted in
the form of a joint, not a concurrent, resolution. See infra note 266 and accompanying text.
115. See infra § IV for a discussion of this and the preceding cases, all of which are related
to the Middle East.
116. Even Administration spokesmen conceded this point. Thus, before the House Foreign
Affairs Committee, Deputy Secretary of State Kenneth Dam stated that "no one has ever suggested that this is an inherent power of the President," and there was no reason "to raise any
question of theoretical, abstract, inherent powers, since all Presidents have proceeded under
explicit statutory grants." House For. Aff. Comm. Hearings,supra note 7, at 100. Before the
Senate Foreign Relations Committee, Dam introduced a slight caveat. He could, he said, conceive of "strictly hypothetical" situations, "in which in exercise of the Commander in Chief
power there might conceivably be some residual authority." Senate For. Rel. Comm Hearing
on Arms Export Control, supra note 8, at 24-25; see also House For. Aff. Comm. Hearings,
supra note 7, at 45-46, (fears expressed by Stanley Brand that the President might invoke, even
with respect to arms sales, his inherent Commander-in-Chief power).
117. See infra § V for a discussion of severability in relation to arms exports. On the question of court suits by private arms contractors, see supra notes 95-96 and accompanying text.
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of the legislative veto to ensure for itself an effective say in the matter
of controversial arms transfers?
That the issue of arms transfers could not be left to the executive's discretion alone was axiomatic by 1983. Even before the first
legislative veto provision on the subject was adopted in 1974, Congress had expressed its unease at the mushrooming of American arms
exports. Congressional concerns were at first prompted mainly by
the fear that American arms policy might lead to another creeping
involvement on the pattern of Vietnam. "The furnishing of economic, military, or other assistance," Congress insisted in 1967,
"shall not be construed as creating a new commitment

. . .

to use

Armed Forces of the United States for the defense of any foreign
country."1 18 As noted by Franck and Weisband, "this was little more
effective than the Surgeon General's warning on cigarette packages."119 Nevertheless, as long as arms recipients were primarily dependent on American loans and grants, Congress, in its post-Vietnam
phase, could and did control the process of arms transfers by means
of the authorization and appropriations process. However, in the
early 1970's, these first-phase legal controls became inadequate. Especially after the 1973-74 quadrupling of oil prices, Persian Gulf
States, their coffers swollen with petrodollars, rushed to procure
large quantities of sophisticated arms on a cash or commercial credit
basis. Such arms sales were doubly attractive to the United States
Administration. They were commercially rewarding and, in line
with the Nixon Doctrine of arming America's regional policemen,
they were seen as a strategic bonanza as well. From the congressional perspective, however, they were worrisome because, despite
their impact on foreign policy, they were exempt from the existing
legislative controls over U.S.-assisted arms procurement. 120
Against this background, the so-called Nelson-Bingham
Amendment was enacted in 1974, giving Congress authority to disapprove certain large arms sales. 121 Before the issuance of any letter
118. Foreign Assistance Act of 1961, Pub. L. No. 87-195, § 650, 75 Stat. 424 (1960); enacted into law by the Foreign Assistance Act of 1967, Pub. L. No. 90-137, § 303(b), 81 Stat.
462.
119. FRANCK & WEISBAND, supra note 35, at 99.
120. Pre-1974 legislation required merely retrospective, semi-annual reporting by the executive of "significant" arms sales. Foreign Military Sales Act of 1968 as amended, Pub. L. No.

90-629, § 36, 82 Stat. 1320 (1968).
121. The Amendment was enacted as part of the Foreign Assistance Act of 1974. Pub. L.
No. 93-559, 88 Stat. 1795 (1974). For the background to the adoption of Nelson-Bingham, see
FRANCK & WEISBAND, supra note 35, at 98-100; Celada, Effect of the Legislative Veto Decision

on the Two-House DisapprovalMechanism Applicable to the Sale, Transfer,and Lease or Loan
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of offer to sell United States defense articles or services valued at $25
million or more, the letter was to be submitted by the President to
Congress, which could, within twenty days, adopt a concurrent resolution barring the proposed sale. However, if the President certified
that "an emergency exists which requires such sale in the national
security interests of the United States," the provision would be
waived and the sale could go forward. Explaining the considerations
which prompted their initiative, Senator Gaylord Nelson and Representative Jonathan Bingham pointed to the "galloping growth" of
arms sales in recent years; 122 the need for a "review process" which
would allow the public and Congress a role in assessing "the highly
significant foreign policy implications of these sales before the sales
were finalized and before the potential damage had been precipitated;" 1 2 3 the impact which arms sales often have on United States
relations with the purchasing country and its neighbors;1 24 the possibility that by means of a large arms sales program the United States
might even contract a virtual alliance without any treaty commitment or congressional participation; 25 and the fear that the President could thereby involve the United States, as in the past, "in
military situations throughout the world without congressional and
public . . . deliberation."'' 26 The emergency waiver, which permitted the President to circumvent the legislative veto, was included
with the experience of the 1973 Middle East arms lift in mind and
127
was intended to allow for similar contingencies in the future.
When, in 1976, Congress revised and consolidated its arms export legislation by passing the International Security Assistance and
Arms Export Control Act of 1976, the legislative veto provision was
retained and expanded. 28 Congress could now block, by concurrent
of Arms, in House For. Aff. Comm. Hearings,supra note 7, at 339-43; Grimmett, The Legislative Veto and U.S. Arms Sales, in CRS VETO STUDIES, supra note 12, at 249-52, and the documentary annex at 278-91.
122. See 120 CONG. REC. S38073-74 (1974), in which Senator Nelson cited the statistics on
the growth of United States military arms sales between 1950 and 1973.
123. Id. at S38073.
124. Id.at H38771.
125. Id. at S38074-75. Senator Nelson cited Secretary of State Kissinger's reported statement that the arms supply arrangements with Saudi Arabia constituted "less than a formal
alliance and more than bilateral talks," thereby "sidestepping congressional concerns about
treaty commitments" and making it possible "to give permanence to negotiations." Id.
126. Id. at S38073-74.
127. Id. at S38077.
128. Pub. L. No. 94-329, § 36(b), 90 Stat. 729 (1976). An earlier measure, containing some
seven legislative veto provisions, had been vetoed by President Ford, in large measure because
of the numerous veto provisions. See supra note 56. Congress did not attempt to override the
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resolution, a proposed government sale of major defense equipment
for $7 million or more,' 29 in addition to proposed sales of defense
articles or services for $25 million or more. Moreover, the congressional veto could now be exercised within thirty, rather than twenty,
calendar days of reciept by Congress of formal notification of a proposed sale.' 3 ° The presidential emergency waiver was retained. 13 1
From 1977 until 1981 the scope of the legislative veto for arms exports was steadily extended until, on the eve of Chadha, it applied
not only to government arms sales, but also to commercial sales (effected through the issuance of State Department export licenses),
third country re-transfers of arms, and loans or leases (for one year
or longer) of defense articles. 132 The aim was to plug loopholes so as
to prevent presidential escape from congressional control over the
burgeoning United States arms export trade. The dollar thresholds
were raised in 1981 to $14 million for major defense equipment and
$50 million for defense articles and services. A legislative veto with
respect to design and construction services valued at $200 million or
more was introduced. NATO, NATO Member States, Japan, Australia and New Zealand were placed in a special category. They were
exempt from the legislative veto provisions concerning commercial
sales, leases and loans of defense articles. In the case of United States
veto and instead introduced a new bill containing two of the formerly proposed legislative
vetoes. In subsequent years, most of the provisions aborted in 1976 were adopted, in piecemeal
fashion, by Congress. See Celada, supranote 121, at 343-51; see also infra note 132 and accompanying text.
129. Major defense equipment was defined, in Section 47(6) of the Arms Export Control
Act, as "any item of significant combat equipment on the United States Munitions List having
a non-recurring research and development cost of more than $50,000,000 or a total production
cost of more than $200,000,000."
130. Other changes included significant expansion of the amount of information the President was required to supply to Congress with respect to proposed arms sales, and expedited
treatment in the Congress for concurrent resolutions blocking arms sales. See Celada, supra
note 121, at 346.
131. From 1979 on, the President was required to transmit a detailed justification to Congress for invocation of the emergency waiver. See 1981 CONG. Q. ALM. 132. Presidential
waiver authority was further expanded in 1980. See infra note 133 and accompanying text.
132. See §§ 3(d)(2), 36(b)(1), 36 (c)(l), and 63(a)(1) of the Arms Export Control Act as
amended. The provisions thus added were similar to (and even went beyond) those incorporated in the 1976 bill vetoed by President Ford. The provision on loans and leases, which was
adopted in 1981, followed a GAO finding that the Arms Export Control Act and Foreign
Assistance Act were being evaded by the practice of leasing equipment on a rent-free or nominal-rent basis to foreign governments. See Celada study, supra note 121, at 348-49.
For a
summary of the relevant provisions, see Collier, supra note 61, at 10-11; HOUSE FOREIGN
AFFAIRS COMM., CONG. AND FOREIGN POLICY SERIES No. 8, STRENGTHENING EXECUTIVELEGISLATIVE CONSULTATION ON FOREIGN POLICY 82 (Comm. Print 1983) [hereinafter cited
as EXECUTIVE-LEGISLATIVE CONSULTATION).
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governmental sales and arms re-transferred to these States by other
recipients of United States arms, the period of presidential notification and possible congressional veto action was reduced to fifteen
days.
Somewhat curiously, while Congress was moving to plug loopholes, it adopted a provision in December 1980 which opened wider
the escape hatch by which a President could, if he wished, evade and
override the congressional veto over arms sales. Apart from the
emergency waiver which the President possessed ever since 1974,
under the amended Foreign Assistance Act of 1961 the President
might waive the provisions of the Arms Export Control Act if he
determined that "to do so is vital to the national security interests of
the United States." Before exercising this authority, he was to conthe congressult with, and provide a "written policy justification" 1to,
33
sional foreign affairs and appropriations committees.
Well before Chadha, Congress felt less than satisfied with the
formal scheme for congressional review of arms sales. There was a
lingering feeling that Congress was still not really in on the take-offs.
To put itself into the picture before its action caused serious embarrassment to the President and foreign States, Congress had requested
and obtained executive consent (beginning with the Ford Administration) to an informal twenty-day pre-notification period which effectively gave Congress fifty, rather than thirty, calendar days within
which to block a sale. The executive had also been required to report
annually on expected arms sales above certain thresholds. 3 4 Nevertheless, a congressional sense of malaise and ineffectuality persisted.
Senator Byrd was therefore prompted to introduce an amendmentpredating Chadha-to require congressional approval, by joint resolution, of very large sales (governmental or commerical) whose value
was $200 million or more.' 35 The Byrd proposal was not discussed
133. The Foreign Assistance Act of 1961, § 614(a)(2) and (3), enacted as part of the International Security and Development Cooperation Act of 1980, Pub. L. No. 96-533, 94 Stat.

3131, 3140 (1980).
134. The so-called Javits amendment, § 25(d) of the Arms Export Control Act, requires
reports regarding all government and commercial sales above certain thresholds considered
eligible during the current calendar year, as well as an indication of those sales "deemed most
likely to actually result in the issuance of a letter of offer or export license." Moreover, under
the Hamilton amendment (Arms Export Control Act § 28), quarterly reports are to be filed,
detailing the price and availability estimates which the Administration furnished to each foreign country with respect to sales above certain dollar thresholds, as well as a list of requests
for such arms sales received from foreign countries during the quarter.
135. S.1050, 98th Cong., 1st Sess. (1983) (co-sponsored by Senators Pell, Biden, Sarbanes,
Bingaman, Cranston and Proxmire). For the text, see Senate For. Rel. CommL Hearing on
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in the Senate until after Chadha, and its consideration was then
merged with the search for a constitutionally valid method of maintaining, and perhaps extending, the control formerly exercised
through the legislative veto mechanism. For its part, the House Foreign Affairs Committee, while it did not single out the issue of arms
export control for separate treatment, devoted considerable attention
to this issue during its series of hearings on the Chadha decision.
It became quickly apparent during the congressional hearings
that the Administration spokesmen were determined to tread cautiously after Chadha for fear of triggering more stringent congressional controls over arms sales. The joint-resolution-of-approval
method-as incorporated in the Byrd Amendment-was clearly
anathema to the Administration. 36 This method, it has been aptly
observed, is the functional equivalent of a one-House veto. Moreover,
it shifts the onus of legislative inertia from Congress to the President. 37 Had such a provision been in effect in 1981, the AWACS
deal would not have proceeded, having been disapproved by the
House of Representatives. As it was, President Reagan could afford
to ignore the House and concentrate his efforts on preventing an adverse vote in the Senate. Administration witnesses preferred, for obvious reasons, either a provision requiring a joint resolution of
disapproval to block a sale 138 or the maintenance of the status quo.
(The assumption of the Administration, of course, was that the legislative veto provisions were severable and that the rest of the Arms
Export Control Act, including the grant of authority to the executive
with respect to arms exports, remained valid.)13 9 To forestall any
Arms Export Control,supra note 8, at 3-9. As explained by Senator Sarbanes, the amendment
was prompted by "a perception on the part of some of us that even the existing scheme with a
veto attached to it was not working adequately, and that we needed to move certain large sales
out of the veto area and into the affirmative approval area." Id. at 33. In addition to previous
congressional concerns regarding arms sales, which continued unabated, Senator Byrd worried
that the accelerated sale of sophisticated systems abroad might seriously deplete the stocks of
the United States and its closest allies. Id. at 12.
136. See, e.g., id. at 27-2& (testimony of Deputy Secretary of State Kenneth Dam); cf the
objections raised by a former Under Secretary of State, Matthew Nimetz, id. at 36-42. See also
the testimony of Deputy Attorney General Edward C. Schmults, House For.Aff. Comm. Hearings, supra note 7, at 102.
The Solarz amendment, subsequently introduced, applies the joint-resolution-of-approval
method to most arms sales. See infra note 399 and accompanying text.
137. Testimony of Professor David A. Martin, House For. Aff. Comm. Hearings,supra note
7, at 148; Fisher Statement, Senate Admin. Practices Subcomm., supra note 86, at 11-12.
138. See testimony of Deputy Attorney General Schmults, House For. Aff. Comm. Hearings, supra note 7, at 102. A sale could then not be effectively blocked unless a two-thirds
majority to override the expected presidential veto were forthcoming.
139. See infra § V on severability, and especially infra note 372 and accompanying text.
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undesirable congressional d6marches, the Administration took great
pains to reassure the legislators that it would continue, Chadha
notwithstanding, to consult with Congress and to observe all the formal reporting and waiting provisions as well as the informal pre-notification procedures.

1

"

In a sense, from the executive's standpoint the legal situation
was not very different from what it had been before Chadha, when
Presidents had contested the validity of the legislative veto. Thus,
after the failure of Congress to exercise the legislative veto with respect to President Carter's 1978 Middle East arms package, Administration spokesmen declared that had Congress indeed vetoed, the
President, though in his view not legally bound, would have abided
by the congressional will "as a matter of comity." 14' 1 But these were,
of course, retrospective statements rather than advance commitments. After Chadha, the Reagan Administration refused to give
any such advance commitment. In the Senate Foreign Relations
Committee, Senator Charles Mathias put forward the suggestion
that, as a matter of policy rather than law, the executive bind itself to
respect congressional expressions of opinion regarding arms sales.
Rejecting this suggestion, Deputy Secretary of State Kenneth Dam
stated:
I do not think it would be very seemly for us to agree to operate as
if something were constitutional when it is not-to sort of make a
deal that we2would have a different Constitution than the one writ14
ten down.

To Mathias' counter-argument that there was nothing unconstitutional in such an arrangement, Dam replied that it was preferable to
rely on the consultation provisions. "It is going to be a rare case," he
thought, "in which a President is going to want to proceed with a
sale when it becomes clear that there is a majority of the Congress
1 43
opposed to this sale."

While congressional consciences in the House seemed to be assuaged (for the moment at least) by executive assurances, 1" more
140. See, e.g., statement of Deputy Secretary of State Dam, House For.Aff. Comm. Hearings, supra note 7, at 69, 84; the letter of Deputy Attorney General Schmults regarding arms
sales to Taiwan, id. at 94; and Dam's assurances to the Senate Foreign Relations Committee,
Senate For. Rel. Comm. Hearing on Arms Export Control, supra note 8, at 27.
141. See the June 21, 1978 statements of Attorney General Griffin B. Bell and White House
Assistant Stuart E. Eizenstadt, cited in CRS VETO STUDIES, supra note 12, at 2.
142. Senate For. Rel. Comm. Hearing on Arms Export Control,supra note 8, at 33.
143. Id. at 33-34.
144. See the remarks of Chairman Clement Zablocki, House For. Aff. Comm. Hearings,
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skepticism was voiced in the Senate. Senator Mathias feared that a
"voluntary kind of observance" would "change tremendously" the
"dynamics of the whole situation." '4 5 "All of the talk about consulPaul Sarbanes, "may not be adequate to address
tation," said Senator
46
situation."'1
this
In the meantime, Congress seemed content to follow a "wait and
see" attitude. For its part, the Administration, during this testing
period, appeared to be exercising an understandable caution. This
was reflected in the Reagan Administration's decision in March 1984
to withdraw, in the face of congressional opposition, the proposal to
sell Stinger anti-aircraft missiles to Jordan and Saudi Arabia.' 4 7 As
Kenneth Dam had asserted before the Senate Foreign Relations
Committee, "this is not a period in which any administration would
want to try to take advantage of ambiguity."' 48 "Accommodation
rather than . . . vindication"' 4 9 was the watchword-for the nonce,
at least.' 50
C. Foreign Assistance
Among the oldest legislative veto provisions in the foreign policy field are those related to foreign assistance. Apart from the clause
in the Lend Lease Act which allowed congressional termination of
foreign military assistance, legislative veto provisions were incorporated in the Greek-Turkish Aid Bill of 1947 and the Mutual Defense
Assistance Act of 1949.' 1' (The 1949 Act included a provision similar to one contained in the Foreign Assistance Act now in force.)
For various reasons, to be discussed below, the legislative veto has
15 2
not featured prominently in the sphere of foreign, non-nuclear aid.
were available, pre-Chadha, for the
Nevertheless, several provisions
15 3
Congress.
of
use
potential
supra note 8, at 107, 108. But cf. the amendment later introduced by Representative Solarz,
infra note 399 and accompanying text.
145. Senate For. Rel Comm. Hearing on Arms Export Control, supra note 8, at 34.
146. Id. at 35.
147. Subsequently, following the bombing of ships in the Persian Gulf, Stingers were sent
to Saudi Arabia, and the United States also employed AWACS to monitor threats to Gulf
shipping.
148. Senate For. Rel. Comm. Hearing on Arms Export Control, supra note 8, at 27.
149. Statement of Matthew Nimetz, id. at 42.
150. See infra §§ VI and VII.
151. See supra notes 21, 26 and accompanying text.
152. Legislative vetoes with respect to nuclear non-proliferation are treated separately infra
sub-section F.
153. The ensuing list and discussion is based primarily on Collier, supra note 61, at 7-10;
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The broadest legislative veto with respect to foreign aid is to be
found in Section 617 of the Foreign Assistance Act of 1961, as
amended.' 5 4 By its terms, Congress could, by concurrent resolution,
require the termination (within eight months) of aid extended under
any provision of the Act. How potentially sweeping this provision
was can be gathered from the fact that most bilateral foreign aid programs are based on this omnibus Act.
Given the comprehensive nature of Section 617, it was technically unnecessary for Congress to give itself any additional veto authority in the 1961 Foreign Assistance Act. Nevertheless, to
highlight congressional concern with human rights, in 1975 Congress
adopted Section 116-an amended version of the Harkin Amendment-permitting a two-House veto on assistance to human rights
violators.155 United States development assistance is not to be provided to "the government of any country which engages in a consistent pattern of gross violations of internationally recognized human
rights," unless the executive determines that "such assistance will directly benefit the needy people in such country." But Congress, in
turn, can utilize its right under Section 617 to veto the President's
determination and, by concurrent resolution, induce cessation of the
aid.' 5 6 Concern over nuclear proliferation led Congress to insert two
further legislative veto provisions in the 1961 Act. (These provisions,
known as the Symington-Glenn Amendments, will be discussed further below.)' 5 7
Several legislative veto provisions appear in the statute governing food and development aid, the International Development and
Collier, Maintainingthe Legislative-Executive Balance in Foreign Policy Without the Legislative
Veto, in EXECUTIVE-LEGISLATIVE CONSULTATION, supra note 132, at 79-81; and the Attorney
General's Memorandum on the effects of Chadha in House For. Aff. Comm. Hearings, supra
note 7, at 162-64.
154. Pub. L. No. 87-195, 75 Stat. 424, 444 (1961); amended by Pub. L. No. 93-189, § 14, 87
Stat. 722 (1973).
155. Section 116 of the Foreign Assistance Act was enacted into law by the International
Development and Food Assistance Act of 1975, Pub. L. No. 94-161, § 310, 89 Stat. 860 (1975).
For the background to the Harkin amendment, see FRANCK & WEISBAND, supra note 35, at
86-88.
156. This provision, of course, did not really enhance the authority already stipulated in
§ 617. Collier, supra note 61, at 8. Section 502 B, added to the Foreign Assistance Act by the
International Security Assistance and Arms Export Control Act of 1976 (Pub. L. No. 94-329,
90 Stat. 748) also links human rights to foreign aid and the possible cut-off of funds, but by
joint rather than concurrent resolution. No reference is made to Section 617.
157. See infra sub-section F, on nuclear non-proliferation.
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Food Assistance Act of 1975.58 One allows the President, subject to
the approval of the two foreign relations committees, to provide certain funds to the International Fund for Agricultural Development.
Another provision relates to human rights. The foreign relations
committees may require reports on aid recipients' human rights observance; and if Congress thereafter disagrees with the executive's
judgment on the matter of continued aid, it may terminate such aid
by concurrent resolution. Yet another provision relates to the settlement of debts owed to the United States under the statute's food and
development programs. If the President wishes to settle such debts
for less than the full amount, he is required to obtain two-House approval by concurrent resolution. 5 9 This last provision was prompted
by congressional resentment at the Administration's settlement of
debts owed by India, France, and the Soviet Union at less than face
value.' 6°
Finally, mention should be made of two provisions for committee vetoes in the Foreign Assistance Appropriations Act in force at
the time of Chadha.161 Under the first (Sec. 514), the Administration
was forbidden to transfer foreign assistance funds between appropriation accounts without the prior written approval of the two appropriations committees. Until 1977, the President's discretion in this
matter had been almost unfettered: but since Congress felt that the
President had abused his discretionary authority, especially in relation to Vietnam and Cambodia, the committee veto on transfers was
regularly inserted in spending legislation from 1977 on. 162 The second committee veto was introduced in 1982, when Congress, acceding to President Reagan's request, agreed for the first time to set up
within the Economic Support Fund (for bilateral economic aid) a
contingency fund (Special Requirements Fund) of unallocated money
158. See Pub. L. No. 94-161, §§ 207, 302(2), 310, and 321, 89 Stat. 849, 853, 857, 860, and
868 (1975).
159. Id. § 321. As noted by Collier, substituting a joint resolution of approval would not
alter the situation, since presumably the President would not veto a debt settlement that he had
initiated. Collier, supra note 61, at 9. In either event, the procedure would be the functional
equivalent of a one-House veto.
160. Collier, Legislative-Executive Balance in Foreign Policy Without the Legislative Veto,
1983 CRS REv. 10 (special Fall issue).
161. Foreign Assistance Appropriations Act, 1982, Pub. L. No. 97-121, 95 Stat. 1651,
1655; continued in FY-84 by the Further Continuing Appropriations Act, 1984, Pub. L. No.
98-151.
162. Collier, supra note 61, at 9.
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for use by the President in emergencies. I" Obligation or expenditure
of funds from the contingency fund, however, could not be effected
without the prior written approval of the two appropriations committees. Both of these provisions were seen as constitutionally illegitimate by the Presidents concerned-Carter (in the case of the first)
and Reagan (in respect to both). Both Administrations viewed the
committee veto provision on transfers as merely a requirement of notification. For their part, however, the appropriations committees
proceeded to forward their approval after notification of executive
intent. In any case, few transfers were effected, and almost all were
of a routine, non-controversial nature."6
The effect of Chadha on all of these legislative veto provisions
did not exercise Congress much during its post-Chadha reassessments, for understandable reasons. 65 In the sphere of foreign aid,
Congress has possessed and used (too liberally, in the view of recent
Administrations) other, more effective and direct means to restrain
the executive. It has had recourse to the regular authorization and
appropriations process and to country-specific legislation, and in this
manner it has made its concerns (including, most prominently, concern over human rights observance) felt. Not only has the broad legislative veto of Section 617 of the Foreign Assistance Act of 1961
never been employed; its use has seldom been seriously contemplated. 166 In one of the rare cases where recourse to it was suggested-to punish Turkey for its action in Cyprus-the regular
legislative route was opted for instead. Of course, congressional restrictions imposed by means of authorizations and appropriations ap163. President Reagan wanted a fund which would allow him to extend emergency assistance without diverting funds from other recipients. Id. at 9-10.
164. Mainly, funds were transferred into AID's operating expenses and disaster assistance
accounts. Also, in order to aid the OAU in its peacekeeping efforts in Chad, funds were shifted
into the peacekeeping account in December 1981. Id. at 9.
165. After Chadha, the House Rules Committee did block action on one version of a foreign aid authorization bill because it allowed termination of military aid to El Salvador by
concurrent resolution. See supra note 97. On the other hand, even after Chadha, Congress
adopted a committee veto in relation to foreign aid funds. The Continuing Appropriations Act
for Fiscal Year 1984, Pub. L. No. 98-107, 97 Stat. 733 (1983), enacted on October 1, 1983,
required the Administration to follow the reprogramming procedures, involving prior approval
by the congressional appropriations committees, if it wished to grant any country funds exceeding "those provided in fiscal year 1983 or in the budget estimates for each country, whichever
are lower." See Fisher, One Year After, supra note 8, at 21.
166. See infra § IV. It might also be noted that Congress itself weakened the potential
scope of Section 617 by adopting in 1980 (in Pub. L. No.96-533) an amendment to the Foreign
Assistance Act of 1961, by which the President might waive the legislative veto if he determines
and notifies Congress that this is "vital" to U.S. national security. See supra note 133.
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ply only to future funding and do not effect immediate termination of
aid; but Congress has generally been content with that. In the few
instances where more immediate action against a recipient State has
been desired, restrictions have sometimes been attached to pending
legislation in the form of riders.' 6 7
D. Foreign Trade
Constitutionally, the area of foreign trade falls squarely within
the congressional domain. 6 ' It also impinges on the President's conduct of foreign policy.' 6 9 While over the years Congress has liberally
delegated its prerogative "to regulate Commerce with foreign Nations," in the more recent period it has sought, in several instances,
to exercise continued supervision by means of legislative veto
provisions.
The best known of these provisions were adopted as part of the
Jackson-Vanik Amendment in the Trade Act of 1974.17' This
Amendment reflected congressional dismay at the restrictions placed
by the Soviet Union on Jewish emigration, including especially an
"education tax" imposed in August 1972 (and running to about
$25,000 in some cases) on applicants for emigration. Congress decided to use the commercial agreement with the Soviet Union, negotiated and signed in October 1972 following President Nixon's trip to
Moscow, as the vehicle to exert pressure on the Soviet Union to liberalize its emigration policies. The benefits which were to accrue to the
Soviet Union under the terms of the 1972 agreement-most-favorednation (MFN) status and credits from the Export-Import Bank to
help finance its imports from the United States-were to be denied
unless the Soviet Union allowed free emigration. The Jackson-Vanik
Amendment did not refer to the Soviet Union by name; nor did it
apply to that State alone. It conditioned the grant of MFN status
and other trade benefits to any country having a non-market (that is,
communist) economy on the absence of serious obstacles to emigra167. Collier, supra note 61, at 8.
168. The two congressional powers primarily involved are the power to regulate foreign
commerce and the power to "lay and collect Taxes, Duties, Imports and Excises."
169. It does so especially in relation to national emergencies. See infra sub-section E.

170. Pub. L. No. 93-618, Title IV, §§ 402, 404, 405, 407, 409, 88 Stat. 2056-65 (1975). On
the background of Jackson-Vanik, see P. STERN, WATER'S EDGE: DOMESTIC POLITICS AND
THE MAKING OF AMERICAN FOREIGN POLICY (1979); SUNDQUIST, supra note 9, at 279-83;
Strawn, The Jackson Amendment: Trade, Emigration,and Detente, 7 POTOMAC REVEIW 3-18
(1975); Pregelj, Legislative Veto or Positive Approval of Executive Action Under the Trade Act of
1974 and Related Legislation, in CRS VETO STUDIES, supra note 12, at 721-27.
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tion. As a concession to the President, however, he was left with
broad authority to waive the freedom-of-emigration requirements of
the Act. 17 1 In turn, Congress, anxious to ensure that the President
did not thwart the essential goal underlying Jackson-Vanik, preserved for itself several legislative vetoes.
The system of legislative vetoes which Congress adopted in this
instance was quite complex.172 Exempt entirely from the legislative
veto was an initial 18-month period in which the President was given
a statutory right, under certain conditions (including a presidential
determination that the State concerned was at least substantially liberalizing its emigration policies), to waive the freedom-of-emigration
provisions of the Act. Thereafter, extensions of this waiver authority
were to be subject to the legislative veto. An elaborate and ultimately
unimportant differentiation was introduced between the first extension of waiver authority and subsequent extensions. On the first,
Congress was to have the opportunity to act by a concurrent resolution of approval within certain time limits set forth in the Act. But if
Congress failed to dispose of the issue definitively by a certain date,
the waiver authority continued in effect for one year subject to disapproval by simple resolution of either House. Later extensions could
come into effect automatically for 12-month periods unless vetoed by
either House within sixty session days of receipt of a presidential request. Congress could veto the extension of the waiver authority in
its entirety or it could object to the application of the waiver to a
particular country. Pursuant to these provisions, the President's
waiver authority has been renewed annually, and the President has
granted waivers to Romania, Hungary and the People's Republic of
China. Although some resolutions of disapproval have been introduced-and some were pending at7 3the time of the Chadha decision1
none were adopted by Congress.
In contrast to the routine use of the Trade Act's waiver authority, the provision in the statute which was to regulate the normal
procedure for granting non-discriminatory treatment and other trade
benefits to communist countries remained totally unused. According
to this provision, before extending trade privileges to a country with
a non-market economy, the President was to submit to Congress a
report indicating that the proposed recipient was complying fully
with the freedom-of-emigration provisions of the Jackson-Vanik
171.

Pregelj, supra note 170, at 724.

172. Id. at 720-41.

173. See infra text accompanying notes 344-348.
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Amendment. Thereafter, for as long as trade privileges were continued, annual reports on compliance were to be filed. The initial report
and the annual reports could be vetoed by either House within ninety
session days, in which case the State concerned would immediately
cease receiving the various privileges referred to in the Jackson-Vanik
Amendment-MFN status, United States Government credits, and
the ability to conclude a commercial agreement with the United
States. No reports were filed under this provision, 174 presumably because the States concerned could not meet the requirements for certification and because the alternative "waiver authority" procedure
was available.
A further provision of the Act stipulated that a State which did
not then enjoy MFN treatment (most communist countries) could
receive it only after concluding with the United States a bilateral
commercial agreement approved by concurrent resolution of Congress.1 7 5 A commercial agreement already concluded before the enactment of the Trade Act (that is, before January 3, 1975) was
subject only to one-House disapproval within ninety days. 176 By concurrent resolutions Congress subsequently approved bilateral commercial agreements with Romania (in 1975), Hungary (in 1978), and
the People's Republic of China (in 1979).
The desire of Congress to retain control over trade with the Soviet Union was also indicated by a legislative veto provision included
in the Export-Import Bank Act of 1945, as amended. Congress imposed a limit of $300 million on Export-Import Bank loans or financial guarantees connected with exports to the Soviet Union; and it
provided that the limit could be raised by the President only with the
177
approval, by concurrent resolution, of both Houses of Congress.

Although the legislative vetoes involving commercial dealings
with communist countries are the best known in the area of foreign
trade, they are not the oldest. Another provision in the Trade Act of
174. On the difference between these reports and the annual reports required under the
waiver provision, see Pregelj, supra note 170, at 739 n.l.
175. This procedure is equivalent, in essence, to requiring that a commercial agreement
receive congressional endorsement by means of legislation.
176. The latter exception applied to the Soviet Union, with whom the United States had
concluded a commercial agreement in 1972. Presumably, Congress contented itself with a less
active role in relation to this agreement because its terms were already known and congressional concerns regarding freedom of emigration were already addressed in the Jackson-Vanik
amendment. See Pregelj, supra note 170, at 736.
177. Export-Import Bank Amendments of 1974, Pub. L. No. 93-646, § 8, 88 Stat. 2336
(1975). Congress feared that large loans would enhance the Soviet military potential. SUNDQUIST, supra note 9, at 282.
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1974 relating to import relief can probably claim that distinction,
with an earlier version dating back at least to 1962.178 If,according
to the provision currently in force, the International Trade Commission (until 1975, called the U.S. Tariff Commission) finds that a domestic industry is suffering, or is threatened with, serious injury from
imports, the Commission is charged with recommending measures of
relief to the President (as, for example, increased tariffs or import
quotas). The President may reject the Commission's recommendation and opt for a different remedial measure or (because of the "national economic interest of the United States") deny the relief
altogether; but if he does either of these, he must report his decision
to Congress, which may, by concurrent resolution within ninety session days, veto the President's decision and reinstate that of the Commission. 17 While the President's authority to disregard the
Commission's recommendations dates from 1951, the first attempt to
ensure a congressional review role came in 1958. However, the 1958
legislative veto provision was hardly the usual one. Because of the
impact which import relief actions might have on U.S. foreign relations, it was decided that a concurrent resolution vetoing the President's decision should be adopted by a two-thirds majority. The
process was thus "analogous to Congress' repassing a bill after a
Presidential veto."1 8 0 The more usual legislative veto, by concurrent
resolution on the basis of a simple majority, was introduced in 1962
and retained from then on. Basically, Congress was torn between its
recognition that "the national interest may outweigh the benefit to a
particular industry" and its fear that domestic industries might be
sacrificed because of foreign policy considerations.1 8 Congress never
in fact used its legislative veto power although some attempts to in1
voke it were made.

82

At the time of the Chadha decision, the Export Administration
Act of 1979 (which was due to expire on September 30, 1983) was
still in force. The Act granted the President authority to impose ex178. An earlier 1958 version was not, strictly speaking, a legislative veto. See infra note
180 and accompanying text.
179. Pub. L. No. 93-618, § 203(c), 88 Stat. 2016 (1975).
180. TRADE AGREEMENTS EXTENSION ACT OF 1958, H.REP. No. 1761 (to accompany
H.R. 12591), 85th Cong., 2nd Sess. 12 (1958); noted in Pregelj, supra note 170, at 710.
181. Pregelj, supra note 170, at 710.
182. See infra § IV. For an additional veto provision provided for in the Trade Act of
1974, see id. at 742-47. The provision allowed either House to disapprove an executive decision
to waive the imposition of countervailing duties on United States imports subsidized by the
exporting country. While the executive's waiver authority was revoked in 1979, the legislative
veto on existing waivers subsisted after 1979.

Published by CWSL Scholarly Commons, 1985

41

California Western
International Law Journal, Vol. 15, No. 2 [1985], Art. 8
CALIFORNIA WESTERN INTERNATIONAL
LAW JOURNAL

Vol. 15

port controls for reasons related to national security, foreign policy
and the domestic supply of the goods to be exported. It included two
legislative veto provisions bearing on the two kinds of exports-agri cultural commodities and Alaskan crude oil-over which Congress
was particularly anxious to maintain for itself the last word. Export
controls on agricultural products were subject to a two-House
veto.1 83 Alaskan crude oil, on the other hand, was not (with certain
exceptions) to be exported unless Congress adopted a concurrent resolution of approval.1 8 4 In both cases, congressional concerns were
domestic. In the case of agricultural products, the worry (especially
of Congressmen from farm states) was that export control policy
would be used to reduce domestic food prices and hence the income
of United States farmers. The export of Alaskan crude oil, in the
face of domestic shortages in many parts of the United States and
increased dependence on foreign oil suppliers, was something many
18 5
in Congress were not willing to sanction.
Worries about oil exports also led to the inclusion, in the Outer
Continental Shelf Lands Act Amendments of 1978, of a provision
permitting Congress to block, by a concurrent resolution of disapproval, the export of oil and gas from the Outer Continental Shelf. 8 6
The first legislative veto provision with respect to export control
had been adopted in 1974 and had reflected different concerns, related to U.S. national security. In the Defense Appropriations Authorization Act of 1975, the Secretary of Defense was authorized to
recommend to the President non-exportation of goods or technologies which were developed with Department of Defense funds and
which would "significantly increase the present or potential military
capability of a controlled country." If the President disagreed with
this recommendation, he was to report this to Congress, which could,
within sixty session days, veto the President's recommendation and
183. Pub. L. No. 96-72, § 7(g)(3), 93 Stat. 520 (1979). The veto, which could be exercised
within 30 days of receipt of a presidential report, was introduced in the Export Administration
Amendments of 1977, Pub. L. No. 95-52, § 106, 91 Stat. 238 (1977).
184. Pub. L. No. 96-72, § 7(d)(2), 93 Stat. 518 (1979). This provision replaced a 1977
provision permitting one-House disapproval of the President's decision to export Alaskan
crude oil. See Holliday, Export Administration Act: Legislative Veto Provisions, in CRS VETO
STUDIES, supra note 12, at 325. For previous restrictions regarding the export of Alaskan
Crude oil, see Legislative Vetoes in Energy Legislation, 1983 CRS REV. 16 (special Fall issue).
185. Holliday, supra note 184, at 325. From a purely economic standpoint, it was more
profitable to sell Alaskan oil to Japan since it was cheaper to ship to that country than to the
United States. 1983 CRS REV. 16.
186. Pub. L. No. 95-372, § 208, 92 Stat. 668 (1978).
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bar the proposed export. 18 7 The provision was not used and was not
incorporated in subsequent defense authorization acts.
The Chadha decision had an immediate effect on foreign trade
legislation. As noted earlier, the Export Administration Act was set
to expire shortly afterwards. A day before the Court's decision was
announced, the House Foreign Affairs Committee had reported out
the Export Administration Amendments Act of 1983 (H.R. 3231)
with several legislative vetoes incorporated therein. As a result of
objections by the House Rules Committee, a revised version of the
Act was reported out by the House Foreign Affairs Committee, in
which joint resolutions of approval were substituted for the concurrent resolutions (usually of disapproval) previously contemplated. In
the amended version, the executive would have to obtain joint resolutions of approval before it could impose foreign policy export controls,18 8 export Alaskan crude oil, cut back exports of agricultural
commodities or effect certain United States policies in South Africa.
While continuing its drafting of a new Export Administration
Amendments Act, Congress moved twice to extend the expiration
date of the 1979 Act-first to February 29, 1984, and then to March
30, 1984 (after which the President operated under emergency powers furnished by the International Emergency Economic Powers
Act). The new Act now emerging from the drafting process incorporates several provisons for joint resolutions of approval of presidential initiatives. 8 9 Thus, in this instance, Congress, denied the
legislative veto mechanism, has resolved to impose greater restraints
on the President.
In the Senate, a proposal was introduced by Senator Heinz soon
after Chadha that was designed to give Congress a constitutionally
unobjectionable method of controlling import relief decisions in
which the President differed with the International Trade Commission. The new proposal would shift the burden of legislative inertia
to the President: he would be required to implement the International Trade Commission's recommendation for import relief or obtain congressional legislative approval for an alternative course.1 90 If
187. Pub. L. No. 93-365, § 709, 88 Stat. 408 (1974).
188. This restriction was based on increasing congressional and public displeasure, within
Congress and outside, with the executive's discretionary use of export control for "foreign policy" purposes. See, e.g., The Export Administration Act: InternationalAspects, AM. Soc'Y
INT'L L. PROC. 82-99 (1980).
189. See Fisher, One Year After, supranote 8, at 12, 17-18. As of June 23, 1984, the Export
Administration Amendments Act was still in conference.
190. S.1545 (June 27, 1983), cited id. at 8.
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adopted, such a proposal would obviously shackle the President far
more than the existing legislation.
Curiously, however, the Chadha decision did not prevent Congress from adopting a statute which incorporates by reference the
unamended legislative veto procedure of the Trade Act of 1974 with
respect to import relief. By the terms of the Caribbean Basin Economic Recovery Act, enacted on August 5, 1983, the President may
suspend duty-free treatment subject to the two-House veto of Section
203 of the Trade Act. 19 1
With respect to the Jackson-Vanik Amendment, Deputy Secretary of State Kenneth Dam, in his testimony before the congressional
foreign affairs committees, declared that the Administration would
continue to submit the annual waiver reports (concerning Hungary,
Romania, and the People's Republic of China), and would observe all
the statutory waiting periods. 92 At the time of Chadha, several congressional resolutions to disapprove the extension of waiver authority
to certain States were pending. Soon after Chadha, on August 1,
1983, the House postponed indefinitely its consideration of these resolutions (which had been reported unfavorably by the Ways and
Means Committee), although no reference was made to the Court's
19 3
ruling.
Although Congress has never used its legislative veto powers to
disapprove presidential actions in the sphere of foreign trade, it seems
clear that Congress is reluctant to part with those powers. Where
called upon to do so, it has so far opted for more stringent controls
over presidential policies.
E.

National Emergencies

The far-reaching economic and other powers which become
available to a United States President upon his proclamation of a
"national emergency" affect the lives not only of United States citizens, but also have important consequences for foreign States and
their citizens as well. In the area of "national emergencies," as in
other areas touching foreign and security policy, Congress, in its
191. Pub. L. No. 98-67, 97 Stat. 384, 391 (1983). The House Rules Committee permitted
the bill to go to the floor in this case, because its rule had been reported before the Chadha
decision was given. See Fisher, One Year After, supra note 8, at 14-15, 20.
192. House For. Aff. Comm. Hearings,supra note 7, at 70, 86-87; Senate For. Rel. Comm.
Hearing on Arms Export Control, supra note 8, at 16, 21-22, 23-24.
193. Senate For. Rel. Comm. Hearing on Arms Export Control, supra note 8, at 24; 1983
CRS REV. 16, 33 (special Fall issue).
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post-Vietnam resurgence, was determined to assert more authority
and to heighten presidential accountability to the legislature.' 9 4 The
result was the enactment, on September 14, 1976, of the National
Emergencies Act, containing, inter alia, an important legislative veto
provision allowing Congress to terminate a state of emergency without the President's approval. 95
Congressional sensitization to the problem of "national emergencies" came in the early 1970's as a by-product of concern over
presidential war powers. "Emergency" powers, it was recognized,
were also worrisome, for they provided another vehicle for enhancing
already overextended presidential authority. From 1972 to 1976, a
special committee charged by the Senate with studying the problem 9 6 diligently compiled and catalogued the welter of statutory
provisions (some 470-odd) granting emergency powers and of relevant executive orders and proclamations. It discovered that four national emergencies had never been terminated-Roosevelt's banking
emergency of 1933; Truman's Korean War emergency of 1950; and
the emergencies declared by Nixon in 1970 and 1971 concerning, respectively, postal service and the balance of payments crisis. These
could still be invoked by any President at will."' To remedy the
situation, the committee proposed legislation "to terminate certain
authorities with respect to national emergencies still in effect, and to
provide for orderly implementation and termination of future na194. See generally, Fuller, The National Emergency Dilemma: Balancing the Executive's
Crisis Powers with the Need for Accountability, 52 S.CAL. L. REV. 1453 (1979); SENATE
COMM. ON GovT. OPERATIONS AND SENATE SPECIAL COMM. ON NATIONAL EMERGENCY
POWERS,

THE NATIONAL

EMERGENCIES ACT,

SOURCE BOOK:

LEGISLATIVE HISTORY,

TEXTS AND OTHER DOCUMENTS 94th Cong., 2d Sess., (Comm. Print. 1976) [hereinafter cited

as NATIONAL EMERGENCIES ACT COMM. PRINT]; Celada, Effect of the Legislative Veto Decision on the Two-House DisapprovalMechanism to Terminate a PresidentialDeclaration of National Emergency, in House For. Aff. Comm. Hearings, supra note 7, at 358-62, 368-72; Relyea,
The National EmergenciesAct and the Legislative Veto, in CRS VETO STUDIES, supra note 12,
at 756-82. For a survey of national emergency proclamations and regulations up to 1976, see
id. at 758-61.
195. Pub. L. No. 94-412, § 202(a)(1), 90 Stat. 1255 (1976).
196. From 1972 to 1974, the committee was called the Special Committee on the Termination of the National Emergency. The reference was to the national emergency proclaimed by
Harry S. Truman in 1950 in connection with the Korean War. In 1974, the name of the
committee was changed to the Special Committee on National Emergencies and Delegated
Emergency Powers, reflecting the broader focus of the committee's concerns. Relyea, supra

note 194, at 762-69.
197. Thus, in 1968 President Johnson relied on President Truman's 1950 emergency to
impose foreign investment controls. NATIONAL EMERGENCIES ACT COMM. PRINT, supra note

194, at 156-57.
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tional emergencies.
The statute adopted on the basis of these recommendations-the
National Emergencies Act of 1976-contained several provisions,
most of which were non-controversial. Thus, all past emergencies
and almost all executive authority pursuant to them were to terminate on September 14, 1978, two years after the statute's enactment. 199 Other, mainly obsolete, emergency authorities were
repealed. Some eight emergency statutory provisions considered essential for on-going governmental operations were left standing by
the Act but were made subject to subsequent congressional review,
revision or repeal.2 "° For future emergencies, the Act prescribed a
procedure to be followed from the proclamation of a national emergency until after its termination. The procedure was designed to encourage the circumscription of hitherto open-ended presidential use
of emergency powers and to furnish Congress and the public with all
relevant information. Among the requirements listed were: the immediate transmission to Congress of the presidential proclamation;
the specification in the proclamation of the statutory provisions
which the President intended to use; the maintenance by the President and transmission to Congress of a file and index of all presidential orders, executive rules and regulations made pursuant to the
proclamation of emergency; and presidential reporting to Congress
(at six-month intervals during an emergency and within three
months after its termination) on total expenditures arising from the
emergency. Additionally, Congress sought a more active role with
respect to possible termination of emergencies (and consequent cessation of all statutory authorities activated by the emergency declaration). Thus, the Act provided for three methods of termination:
termination by the President; automatic lapse a year after the proclamation, unless the proclamation is extended by the President; and
termination at any time by concurrent resolution of Congress. Every
six months, Congress was to meet to consider whether to adopt such
a concurrent resolution. It was to the third method of termination198. A Recommended National Emergencies Act, Senate Special Committee on National
Emergencies and Delegated Emergency Powers 6 (1974), noted in Relyea, supra note 194, at
768.
199. The two-year period was designed to allow the executive time to review programs
dependent on emergency statutes and to seek permanent legislation, where appropriate. In this
manner, "an orderly transition" would be assured. NATIONAL EMERGENCIES ACT COMM.
PRINT, supra note 194, at 292.

200. The review of the emergency provisions exempted from repeal in 1976 was to be completed within 270 days of the law's enactment.
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by concurrent resolution-that President Ford voiced constitutional
objections when signing the bill.20 1
The legislative veto in the National Emergencies Act was consciously patterned on that of the War Powers Resolution,20 2 and indeed there were several similarities between the two statutes. Both
involved constitutionally gray areas, in which the President and Congress each claimed broad constitutional powers.20 3 In neither case
did the statute seek to define the boundaries between the branches.
Thus, the National Emergencies Act did not purport to dictate to the
President when it was proper to declare a national emergency. Nor
was his power to proclaim future emergencies in any way circumscribed. The purpose, in both statutes, was to introduce a procedural
framework to govern the use of the substantive powers at issue.
Neither act purported to delegate authority while reserving a legislative right of veto; both related rather to powers granted by sourcesstatutory or constitutional-extrinsic to the statute itself. But
whereas, in the case of the National Emergencies Act, at least the
scope of the statutory authorities at issue were well known by the
time the statute was enacted, in the case of the War Powers Resolution, the relevant powers were almost totally undefined. 2° The concerns of Congress in enacting the two statutes were also somewhat
divergent. In the words of one observer, "the National Emergencies
Act was not motivated by an overwhelming desire to deter unilateral
presidential action in emergency situations. Instead, it was intended
to clear the air of a not inconsiderable amount of legal-historical baggage. . . and to regularize the practice in this vital area of law." 2 5
When the National Emergencies Act was adopted, among the
provisions exempted from termination at that time was the emergency provision in the Trading with the Enemy Act, which Presidents had utilized for the purpose of blocking foreign assets and
regulating foreign exchange. That act was replaced in December 28,
1977, with the International Emergency Economic Powers Act,
which applied unequivocally to non-war as well as to war situations.
If the President declares an emergency because of an "unusual and
extraordinary threat" from outside the United States, the Act makes
201.

PUB. PAPERS OF THE PRESIDENTS: GERALD R. FORD 2249-50 (1976-1977).

202. National EmergenciesAct: Hearings before the House Comm. on the Judiciary, 94th
Cong., 1st Sess. 15, 18 (1975).
203. The President's claims were premised on the Commander-in-Chief and general executive powers.
204. See Celada, in House For. Aff. Comm. Hearings,supra note 7, at 307.
205. Id. at 369.
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available to him broad powers to regulate economic transactions.
However, he is to cease exercising these powers if Congress utilizes
the legislative veto provision in the National Emergencies Act to terminate the national emergency.2 °6 President Carter vigorously objected to this provision of the Act, and indicated that he would view
it as a "notify and wait" provision.2 °7
Following the seizure of the American Embassy in Teheran,
President Carter proclaimed a national emergency on November 14,
1979, and activated the International Emergency Economic Powers
Act.2 °8 On this basis he proceeded to block the assets of the Iranian
government in the United States. The proclamation was renewed in
1980, and annually thereafter. No concurrent resolution was
adopted, before or after Chadha, to terminate the emergency. But six
months after the emergency was first declared, both congressional
foreign affairs committees formally notified the President that they
supported the continuation of the emergency and would take no ac2 °9
tion at that time to terminate it.

The legal effect of Chadha is to throw into relief, with respect to
the National Emergencies Act and the International Emergency Economic Powers Act, the issue of severability. A severability clause
appears in the latter, but not in the former, act. Of course, the presence or absence of such a clause is merely the beginning, not the end,
of the inquiry. Also significant in this respect is what appears to be a
total lack of concern to limit in the National Emergencies Act the
President's ability to proclaim new emergencies. Was this lack of
concern linked, in the legislators' minds, to their confidence that they
could at any time countermand, in a veto-proof manner, the Presi210
dent's determination that a national emergency existed?
F.

Nuclear Non-Proliferation

On the subject of nuclear non-proliferation Congress adopted
more legislative veto provisions than it did with respect to any other
single area of foreign policy. There are eight such provisions in the
Nuclear Non-Proliferation Act of 1978 (seven of which amend the
206. Pub. L. No. 95-223, § 207(b), 91 Stat. 1625, 1628 (1977).
207. PUB. PAPERS OF THE PRESIDENTS: JIMMY CARTER 2187 (1977).
208. He also invoked the President's independent constitutional powers. Id. at 2118-19

(1979).
209. EXECUTIVE-LEGISLATIVE CONSULTATION, supra note 132, at 78.
210. See infra § V on severability.
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Atomic Energy Act of 1954).21 One of these vetoes came close to
being used in 1980 against India.2 12 In addition, the Foreign Assistance Act of 1961, as amended in 1981, incorporates two legislative
vetoes known as the Symington-Glenn Amendments.21 3
Even before Congress enacted the Nuclear Non-Proliferation
Act in 1978, it had not abandoned the field of nuclear exports totally
to presidential discretion. Thus, for example, the Atomic Energy
Act of 1946 made a joint resolution of Congress affirming the existence of effective and enforceable safeguards a condition for the exchange of nuclear information with foreign States. 214 A "lie-in-wait"
method, adopted in 1951 and expanded in the Atomic Energy Act of
1954, required the Atomic Energy Commission to place certain decisions before the Joint Committee on Atomic Energy for a specified
period. 2 15 In 1958 the first full-fledged legislative veto provision was
incorporated in the Atomic Energy Act, allowing Congress to veto,
by concurrent resolution, executive agreements for nuclear cooperation.2 16 From 1974 on, however, as congressional alarm over the
prospects of nuclear proliferation grew, the existing safeguards
seemed woefully inadequate to more and more Congressmen. India's
detonation of a nuclear device illustrated how easy it was to divert
nuclear fuel and technology to military purposes, and reports of several pending nuclear-technology export contracts between Western
States and Third-World countries confirmed the need to move swiftly
to tighten national and international controls.2 17
211. Pub. L. No. 95-242, §§ 104(f)(1), 303(a), 304(a), 306, 307, 401, 92 Stat. 120, 123, 130,
132-34, 137-38, 139, 144-45 (1978). The sections of the Atomic Energy Act affected are 123,
126(b)(2), 128(b)(1), 128(b)(2), 129, 131(a)(3), and 131(f)(l)(A). See CRS VETO STUDIES,
supra note 12, at 345-77. One might also add to the above list two more provisions of the
amended Atomic Energy Act which make reference to the congressional review procedures:
the provision in § 109(b) on the export of component parts having special significance for nuclear explosive purposes (92 Stat. 141) and the provision in § 131a(3) for Department of Energy
authorization of subsequent arrangements for reprocessing (92 Stat. 128). The first of these is
included by Collier in EXECUTIVE-LEGISLATIVE CONSULTATION, supra note 132, at 84; the

second is enumerated in Collier, supra note 61, at 12. If both provisions are added, the total of
legislative veto provisions introduced by the Nuclear Non-Proliferation Act reaches ten.
212. See infra § IV.
213. Foreign Assistance Act of 1961, § 669, 670, as amended by the International Security
and Development Cooperation Act of 1981, Pub. L. No. 97-113, §§ 737(b) and (c), 95 Stat.
1562-63 (1981).
214. Legislative Vetoes in Energy Legislation, 1983 CRS REV. 15 (special Fall issue).
215. Kramer, Legislative Vetoes in the Fieldof Atomic Energy: The NuclearNon-Proliferation Act of 1978, in CRS VETO STUDIES, supra note 12, at 330-31.

216. Act of July 2, 1958, Pub. L. No. 85-479, § 4, 72 Stat. 276 (1958).
217. 1983 CRS REV. 15 (special Fall issue); Collier, in EXECUTIVE LEGISLATIVE CONSULTATION, supra note 132, at 84.
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Overhaul of the United States controls came in the shape of the
Nuclear Non-Proliferation Act, a comprehensive act containing
tough new directives and conditions for nuclear exports and requiring renegotiation of existing United States commitments to supply
nuclear materials, equipment and technology. States observing nonproliferation standards were offered the "carrot" of "a reliable supply
of nuclear fuel" from the United States; 21 8 others were to suffer the
"stick" of nuclear-supply hunger or cut-offs. With that, the President was given the possibility of waiving the stiff requirements of the
Act in certain circumstances. But his discretion could, in turn, be
overruled by Congress-in several instances by means of a concurrent resolution.21 9 In this manner, Congress satisfied its felt need to
keep maximal control over the nuclear-export trigger while permitting the President essential flexibility.
Most of the legislative veto provisions in the Nuclear NonProliferation Act appear in Title III, relating to Export Organization
and Criteria. Congress gave itself eight opportunities to act by concurrent resolution.
(1) International agreements to develop a worldwide nuclear
fuel supply under effective international auspices are to be negotiated
by the President; but, unless embodied in treaties, such agreements
are not to be binding unless approved by a concurrent resolution of
Congress.2 2 °
(2) The issuance of an export license under the Act is essentially
the task of the Nuclear Regulatory Commission (NRC). After receiving an executive branch judgment that a license would "not be
inimical to the common defense and security," it must ascertain
whether all the statutory requirements of the Act have been met. If
218. See Pub. L. No. 95-242, §§ 2(b) and 101, 92 Stat. 120, 121 (1978).
219. The original bills contained one-House vetoes to which President Carter took particu-

larly strong exception because of the potential damage to American credibility as a nuclear
supplier. Carter also entered reservations about the numerous two-House vetoes eventually

adopted. Kramer, supra note215, at 335.
Legislative vetoes began to be adopted from the mid-1970s on in relation to the President's
waiver authority in the nuclear field. These were incorporated and expanded in the 1978 Nuclear Non-Proliferation Act. Collier, in EXECUTIVE-LEGISLATIVE CONSULTATION, supra note
132, at 84.
220. Nuclear Non-Proliferation Act § 104 (f)(1). Section 104(a) sets forth congressional
directives for the agreements. Pub. L. No. 95-242, 92 Stat. 122, 123 (1978).
This legislative veto provision (the only one introduced in the Nuclear Non-Proliferation
Act itself rather than as an amendment to the Atomic Energy Act) is no different in effect from
a provision requiring approval by joint resolution or the requirement that an executive agreement take the form of a congressional executive agreement.
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the NRC delivers a negative finding and refuses the license, the President may still decide to authorize the export on the grounds that
withholding it "would be seriously prejudicial to the achievement of
United States non-proliferation objectives, or would otherwise jeopardize the common defense and security." But this presidential
waiver, in turn, might be disapproved within sixty session days by
concurrent resolution of Congress.22 1
(3) According to the Act, from September 10, 1979 on, no nonnuclear weapon State may continue to receive United States nuclear
fuel, materials or technology unless it accepts "full scope" IAEA inspection and safeguards with respect to all its peacetime nuclear facilities (that is, even those not supplied by the United States).
However, the President may, too, waive the requirement in order to
promote United States non-proliferation or defense objectives; but
again, his waiver is subject to congressional overruling by concurrent
resolution within sixty session days.222
(4) If Congress overrules the President, no further nuclear exports to the State concerned are normally to be permitted for the
remainder of the session of Congress. The President may, however,
request reconsideration on the grounds that the State has since met
the IAEA criteria, that significant progress toward adherence has
been made, or that United States foreign policy interests dictate reexport by
consideration. Congress might still veto the proposed
223
adopting a concurrent resolution within sixty days.
(5) Any U.S. commitment for storing foreign spent nuclear material in the United States must be submitted to Congress for a sixtyday review period, during which Congress may block the commitment by concurrent resolution.2 24
(6) A "detailed generic plan" for storing foreign spent nuclear
fuel in the United States may be submitted by the President to Con221. Nuclear Non-Proliferation Act, § 304(a), adding § 126(b)(2) to the Atomic Energy
Act, Pub. L. No. 95-242, 92 Stat. 134.
222. Nuclear Non-Proliferation Act, § 306, which added § 128(b)(1) to the Atomic Energy
Act, Pub. L. No. 95-242, 92 Stat. 137 (1978). Exempt from this provision were export applications filed before September 10, 1979, for shipments of fuel to commence prior to March 10,
1980. On conflicting views as to whether the "grace period" applied to two Indian requests for
nuclear fuel, see infra note 325 and accompanying text.
223. Nuclear Non-Proliferation Act, § 306, adding § 128(b)(2) to the Atomic Energy Act,
Pub. L. No. 95-242, 92 Stat. 137-38 (1978).
224. Nuclear Non-Proliferation Act, § 303(a), adding § 131f(1)(A)(i) to the Atomic Energy Act, Pub. L. No. 95-242, 92 Stat. 130 (1978). However, limited quantities of foreign spent
nuclear fuel may be stored in the United States if the President certifies to Congress that this is
warranted by an emergency situation and the U.S. national interest. § 131f(2).
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gress, but such a plan, too, was made subject to a two-House veto of
Congress within sixty session days.2 25
(7) Nuclear exports to a non-nuclear weapon State are to be terminated if that State engages in certain forbidden actions, including,
inter alia, the detonation of a nuclear device and the termination or
abrogation of IAEA safeguards. This mandatory cut-off of nuclear
exports may be waived by the President if he determines that it is
required by United States non-proliferation or defense objectives.
But the waiver, which must be submitted to Congress for a sixty-day
review period, may be vetoed by concurrent resolution.2 2 6
(8) After setting forth the terms of new or amended nuclear cooperation agreements, the Act provides that such agreements (if they
involve large reactors) must be submitted to Congress for a sixty-day
period (from the time that a Nuclear Proliferation Assessment Statement is submitted by the Arms Control and Disarmament Agency)
and are subject to a two-House veto within that period.22 7
The multitude of legislative vetoes incorporated in the Nuclear
Non-Proliferation Act caused President Carter, who otherwise sympathized with the Act's purposes, considerable consternation. On
signing the bill, he expressed his reservations and made clear that he
was "not agreeing that the Congress can overturn authorized execu22 8
tive actions through procedures not provided in the Constitution.,
For its part, Congress gave further expression to its concerns
regarding nuclear proliferation by attaching, the Symington-Glenn
Amendments to the Foreign Assistance Act. Since 1981, Congress
could disapprove, by concurrent resolution, decisions of the President to continue to grant foreign aid to States that supply or receive
items needed for uranium enrichment or for reprocessing spent
fuel.

22 9

225. Atomic Energy Act § 131f(l)(A)(ii), as amended by § 303(a) of the Nuclear NonProliferation Act, Pub. L. No. 95-242, 92 Stat. 130 (1978).
226. Nuclear Non-Proliferation Act, § 307, adding § 129 to the Atomic Energy Act, Pub.
L. No. 95-242, 92 Stat. 138 (1978).
227. Id. § 401, 92 Stat. 144-45 (1978), adding § 123(d) to the Atomic Energy Act.
228. PUB. PAPERS OF THE PRESIDENTS: JIMMY CARTER 502 (1978).
229. An earlier version of the Symington-Glenn amendments provided for disapproval by
joint resolutions. In December 1981, disapproval by concurrent resolution was substituted in
the two instances mentioned above. Within the framework of the earlier version, President
Carter acted to discontinue aid to Pakistan; but in adopting the International Security and
Development Cooperation Act of 1981, Congress, in effect, waived the cut-off for Pakistan.
Collier, in EXECUTIVE LEGISLATIVE CONSULTATION, supra note 132, at 85.
A further provision in the Foreign Assistance Act, as amended in 1981, provides for action
by joint resolution and is thus not within the scope of Chadha. Economic and military aid to a
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Following Chadha, Administration spokesmen sought to assure
Congress that they did not consider the congressional non-proliferation scheme as so much ballast which could be thrown overboard.
Nor would the Adminstration seek to take advantage of Chadha in
the context of nuclear non-proliferation policy. Of the three main
elements of the amended Atomic Energy Act- the strict standards
governing nuclear exports, the presidential waiver authority and the
legislative veto--only the third had gone by the wayside. But the
Administration would continue to keep Congress fully informed of
its actions and to observe the statutory waiting periods, thus affording Congress the opportunity to act legislatively if it so desires.2 3 °
Such legislation, of course, would require the support of a two-thirds
majority if opposed by the President.
The Administration proceeds, understandably, on the assumption that the legislative veto provisions are severable from the rest of
the statute. (The fact that the Atomic Energy Act contains a severability clause strengthens this assumption.)2 3 A situation in which
congressional shackles are loosened would suit the purposes of the
President, U.S. nuclear exporters and foreign nuclear recipients, all
of whom desire to enhance the reliability of the United States as a
nuclear supplier--one of the avowed goals of the Nuclear NonProliferation Act.2 32 By achieving this goal, these groups argue, the
primary goal of nuclear non-proliferation is also more readily attainable. For in a world in which the United States nuclear monopoly
has been so effectively broken, the United States can hardly hope to
impose controls unless it re-establishes itself as the principal reliable
exporter of nuclear materials and technology.
This perspective, however, is not necessarily shared by Congress, many of whose members appear no more willing today than in
the 1970's to loosen the reins over the presidency in this crucial area.
If anything, a tightening of the controls may be in the offing. Despite
Administration assurances, many senators voiced dismay in postChadha debate at recent failures by the executive to consult with
State which receives or tests a nuclear device must cease within thirty days unless Congress
approves, by joint resolution, a presidential request to continue such aid. See Collier, supra
note 61, at 12.
230. See House For. Aff. Comm. Hearings, supra note 7, at 69-70, 85-86; Senate NonProliferation Hearing 1983, supra note 8, at 20-21, 36, 41.
231. See infra § V.
232. On the other hand, it was sometimes convenient for the executive to have such
shackles, which tended to strengthen its stance in negotiations with foreign States. See
FRANCK & WEISBAND, supra note 35, at 114. See also infra § VII.
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Congress with respect to sensitive nuclear transactions. Senate Foreign Relations Committee Chairman Charles Percy sounded a clear
warning that, unless the executive gave Congress "a continuing role"
through effective consultations, a "legislative remedy" would be required.2 33 Among the remedies which have been floated are suggestions to substitute joint resolutions of approval for the present
concurrent resolutions of disapproval. If this were done, the effect
would be to replace two-House vetoes with the functional equivalent
of a one-House veto and to shift the burden of legislative inertia from
Congress to the President-hardly a desirable outcome from the Administration's standpoint.2 34
G. Impoundments
The issue of impoundment-the failure of the President to spend
funds appropriated by Congress-is not linked specifically to foreign
policy. Nor did foreign policy concerns prompt Congress to enact
the Impoundment Control Act of 1974 and to incorporate in it a
legislative veto provision. Congress was galvanized into action by
President Nixon's extensive impoundment of funds for domestic programs-especially after 1972-and by his assertion of almost unlimited constitutional authority to proceed in this manner. Within the
foreign policy and national security areas there had indeed (even
before the Nixon presidency) been some interbranch controversies
concerning impoundments. These had revolved mainly around the
question of weapons systems, not foreign aid,235 where, at least until
1974, the tendency had been for Congress to cut presidential requests
'23 6
for funds and for the President to "spend every available dollar.
233. Senate Non-ProliferationHearing 1983, supra note 8, at 4, 51. Senators were particularly angered by the recent retransfer from Germany to Argentina of 143 tons of heavy watera transaction of which Congress was neither consulted nor even informed. Administration
spokesmen apologized for the "goof" in this case and promised that there would be an improvement in the consultative process in the future. Id. at 23-29, 31, 51-52, 58, 62.
234. For recent suggestions, see Collier, supra note 61, at 13. Even without changing the
existing legislation on nuclear non-proliferation, Congress retains considerable power to influence Administration policy. See also infra § VI.
235. An interesting exception occurred in 1950, when Congress "directed" President Truman to grant a loan to Spain. Truman viewed this directive as unconstitutional and apparently
intended to defy it, but eventually he approved the loan. SUNDQUIST, supra note 9, at 203.
236. Fisher, Impoundment of Funds: Uses and Abuses, 23 BUFFALO L. REV. 141, 157
(1973). This tendency has been reversed in recent years in relation to Israel, with Congress
several times appropriating more funds than requested by the Administration. On the history
of impoundments before the Impoundment Control Act was adopted, see id. at 141-200;
Fisher, PresidentialSpending Discretion and CongressionalControls, 37 LAW AND CONTEMP.
PROBS. 135 (1972); Fisher, The Politics ofImpounded Funds, ADMIN. Sci. Q., Sept. 1970, at
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Even while rejecting the President's contention that he possessed an
overall inherent impoundment power, legal scholars were prepared
to concede greater validity to his claim in relation to foreign policy. 237 For its part, Congress has tended to frame foreign policy legislation in a way which left to the President considerable discretion to
withhold funds. Nevertheless, by its terms, the Impoundment Control Act does not differentiate between domestic and foreign aid
funds; all are equally within its procedural ambit. Thus, the Act,
containing as it does a legislative veto provision, must be considered
a foreign-policy-related statute potentially affected by the Chadha
ruling.
Along with the National Emergencies Act adopted two years
later, the Impoundment Control Act of 1974 seems, in genre, closest
to the War Powers Resolution. On the impoundment issue, as on the
question of war powers, Congress and the President were finding
themselves on opposite sides of the constitutional barricade.2 35 Thus,
President Nixon contended, in 1973, that the "constitutional right
for the President. . .to impound funds . . . when the spending of
money would mean either increasing prices or increasing taxes for all
the people . . . is absolutely clear."23 9 On the other hand, Congress,
basing itself on the power of the purse and the presidential obligation
to execute the laws faithfully, could find no constitutional justification for wholesale policy impoundments (as opposed to routine administrative impoundments).2 ° If such a right were conceded to the
President, he would in effect have an item veto, and beyond that, one
that could not even be overridden by Congress. 241 He could negate
361-77; Schick, The Impoundment ControlAct of 1974 (Pub. L No. 93-344), CRS MIMEO., Jan.
31, 1975, at 1-7; SUNDQUIST, supra note 9, at 199-213. On statutory authority and legislative
veto provisions touching on presidential transfers between foreign assistance accounts, see
supra sub-section C.
237. See, e.g., Henkin, A More Effective System for Foreign Relations: The Constitutional
Framework, Statement before the Commission on the Organization of the Government for the
Conduct of Foreign Policy, May 1974 (mimeo.), at 19-20, 36; see also Fisher, Impoundment of
Funds, supra note 236, at 156-57 (concerning the claims of the Nixon Administration to an
especially broad discretion in the area of foreign relations). See also the argument of Attorney
General Rehnquist in 1971 for a national security and foreign affairs exception, permitting the
President to impound, even if the President lacked general authority to withhold congressionally-authorized funds, cited in SUNDQUIST, supra note 9, at 206.
238. This constitutional debate provoked many court suits, almost all of which were decided against the Administration. Most of these, however, were decided on the basis of statutory provisions and did not enter the constitutional thicket.
239. See Fisher, Impoundment of Funds, supra note 236, at 141.
240. For the differentiation between the two, see id. at 142-91.
241. Fisher, Politicsof Impounded Funds, supra note 236, at 370.
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legislative policy and substitute his own policy at will. Again, as in
the War Powers Resolution, Congress did not purport to resolve the
constitutional controversy definitively by statute. Nothing in the Impoundment Control Act was to be construed as "asserting or conceding the constitutional powers or limitations of either the Congress or
the President."2'4 2 Nor did Congress ostensibly delegate to the President any authority he did not already possess.2 43 The essential design of this Act was also procedural, involving in this case the
following main elements: 2 " submission by the President to Congress
of proposals to rescind or defer spending authority;24 5 the requirement that Congress approve, by legislation within forty-five days, any
presidential proposal for rescission; the continuation of a deferral until disapproved, at any time, by simple resolution of either house (the
legislative veto provision);2 46 the right of the Comptroller-General to
report impoundments, if the President fails to do so, and to reclassify
proposed deferrals as rescissions; and the grant of discretionary authority to the Comptroller-General to initiate civil actions to release
appropriated funds.2 47
Notwithstanding the disclaimers and the procedural focus of the
Impoundment Control Act, its provisions-even more than those of
the War Powers Resolution-lend themselves to a different interpretation. Thus, the Comptroller-General, after reviewing the admittedly "complicated provisions" and confused legislative history,
242. Impoundment Control Act § 1001(1), 88 Stat. 332 (1974). For a discussion of this
provision, see Schick, supra note 236, at 8-12.
243. See Impoundment Control Act § 1001(2), 88 Stat. 333 (1974).
244. The final act represented a compromise between the Senate and the House. The Senate wanted to bar all impoundments unless specifically approved by both Houses, while the
House would have permtitted a one-House veto with respect to all impoundments. In the end,
the Senate procedure was adopted for rescissions and the House procedure for deferrals. This
scheme, it was felt, afforded flexibility while preserving the constitutional balance. See the
preliminary analysis of Chadha by Morton Rosenberg in House For. Aff. Comm. Hearings,
supra note 7, at 268. For the legislative history of the Impoundment Control Act and its
legislative veto provision, see id. at 267-69; Schick, supra note 236.
245. On the differentiation and difficulties entailed, see id. at 21-38; see also SUNDQUIST,
supra note 9, at 215 (on how easily rescissions can be masked as deferrals).
246. Impoundment Control Act § 1013, 88 Stat. 334 (1974). Whereas rescission bills may
be approved in part and amendments may be introduced, deferral proposals were subject to
approval or disapproval in their entirety. Schick, supra note 236, at 26.
It might be noted that President Nixon signed the Act without objecting to the legislative
veto provision and that none of his successors raised any specific objection to the constitutionality of this provision.
247. Impoundment Control Act § 1016, 88 Stat. 336-37 (1974). This authority is separate
from the right of any other party (including individual congressmen) to bring suit. See Schick,
supra note 236, at 46-47.
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concluded that the Act did indeed confer new impoundment authority on the President. 248 How the Act is characterized-whether as
purely procedural or as a delegation of authority-has relevance to
the issue of severability, which the Chadha ruling has thrown into
high relief. For, as Richard Ehlke notes:
If the Act is not a delegation of impoundment authority the
question of severability is conceptually different than that present
in the typical legislative veto case. The basic question underlying
severability analysis-whether Congress would have enacted the
valid portions of the statute independent of those held to be invalid-is most crucial when Congress delegates authority but
reserves to itself a check on that delegation by means of the veto.
A finding of severability in such circumstances would materially
enhance executive authority, possibly forcing Congress through
the regular legislative process to muster a super-majority to override a presidential veto.2 49
Even if the Act does not involve a delegation of authority, of course,
as Ehlke concedes, the issue of severability persists.2 5
How the Act is characterized and whether the legislative veto
provision on deferrals is severable from the rest of the statute are
both questions with potentially far-reaching implications in future litigation. Court suits might be brought by private litigants; under the
terms of the Act, they may also be initiated by the Comptroller-General. Potentially, such suits could relate to foreign assistance funds as
well. Before Chadha, there were two main contingencies in which
the Comptroller-General might decide to sue for the release of funds:
(1) if the President determined on a rescission without legislative authority, and (2) if he deferred spending in the face of a one-House
disapproval resolution. After Chadha, with the legislative veto provision presumptively dead, does the Comptroller-General retain the
right to sue in the case of deferrals? Indeed, does he retain the right
to sue at all, even in relation to rescissions?
The executive may not be able to wait for possible future judicial
clarification before determining whether to continue to abide by the
Act's provisions on deferral. After all, proposals to defer spending
had in the past been presented fairly frequently to Congress.
In
248. Id. at 18-19. Court decisions have been divided on this point. See Ehlke, The Legal
Lanscape after INS v. Chadha: Some Litigation Possibilities, 1983 CRS REV. 30 (special Fall
issue).
249. Id.
250. See infra § V on severability.
251. By the time of Chadha, of the approximately 200 proposed budget deferrals submitted

Published by CWSL Scholarly Commons, 1985

57

California Western
International Law Journal, Vol. 15, No. 2 [1985], Art. 8 Vol. 15
CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL

the aftermath of Chadha, the Reagan Administration continued to
report to Congress on deferrals, and the Comptroller-General continued to review the reports and to present his comments; but it was
uncertain how the Administration would react if either House entered a disapproval resolution.2 52
In Congress, a proposal to disapprove deferrals by bill or joint
resolution has been put forward.2 5 3 If adopted, this would enhance
executive authority considerably, because the deferral would be valid
unless disapproved by both Houses of Congress. Since presumably
the President would veto a bill to disapprove his proposed deferral,
the congressional will would prevail only if supported by a two-thirds
majority. On the other hand, were Congress to revert to the original
Senate version of the Impoundment Control Act, no impoundments-whether temporary or permanent-would be allowed without positive congressional sanction.2" 4
H

Miscellaneous

Other legislative veto provisions which, at the time of Chadha,
were incorporated in foreign policy (or foreign-policy-related) legislation included the following:2 5 5
(1) American civilian personnel assigned to Sinai might be withdrawn if Congress, by concurrent resolution, determined that their
safety was in jeopardy or that "continuation of their role is no longer
256
necessary."
(2) The President's decision to extend the production period for
naval petroleum reserves was vetoable by either House.2 5
by presidents, 83 had been disapproved by Senate or House resolution without presidential
protest. See Rosenberg, House For.Aff. Comm. Hearings, supra note 7, at 269; CONG. Q. ALM.
29, 30 (Spring 1984).
252. Ehlke, supra note 248, at 30-31.
253. The proposal was submitted by Congressman Silvio Conte on August 3, 1983, (H.R.
3754) and was subsequently revised by its sponsor (H.R. 4959) in the face of Administration
objections to its constitutionality. The bill was referred to the House Rules and Government
Operations Committees. See Fisher, One Year After, supra note 8, at 9.
254. See supra note 243.
255. Consult, in addition to the enumeration in this and the preceding sub-sections, the
compilations of statutory provisions contained, e.g., in the appendices in House For. Aff.
Comm. Hearings,supra note 7, at 161-226, 249-62; and the appendix to Justice White's dissenting opinion in the Chadha case, 103 S. Ct. 2811-13 (1983).
256. Pub. L. No. 94-110, § 1, 89 Stat. 572 (1975). Doubts as to the constitutionality of this
provision were voiced in Congress by Representative Eckhardt. 121 CONG. REC. H 32,391-92
(1975).
257. Naval Petroleum Reserves Production Act of 1976, Pub. L. No. 94-258, § 201, 90
Stat. 309 (1976). With respect to strategic oil reserves and energy conservation contingency
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(3) Various presidential actions in relation to synthetic fuel
projects, including the extension of financial assistance to such
projects in the Western hemisphere, were subject to a one-House
veto.2 58
(4) Under the terms of the International Navigational Rules
Act of 1977, proposed amendments to the International Regulations
for Preventing Collisions at Sea could be disapproved by concurrent
resolution.2 59
In addtion to the legislative veto provisions actually adopted,
mention should be made of some which were in contemplation prior
to Chadha. Most prominent among these were suggestions, floated
from time to time, for making sole executive agreements subject to
congressional concurrent resolutions of disapproval within a specified
period. 2 ' For several reasons, these proposals never made much
plans, see the citations in House For.Aff. Comm. Hearings,supranote 7, at 170; Justice White's
dissenting opinion, 103 S.Ct. 2795 n.8 (1983).
258. See the synopsis and citations of the relevant sections of Pub. L. No. 96-294, in House
For. Aff. Comm. Hearings,supra note 7, at 166, 171, 220.
259. Pub. L. No. 95-75, § 3(d), 91 Stat. 308 (1981). Reference might also be made, incidentally, to the one-House veto procedure for regulations governing access to presidential tapes
and other materials, provided for in the Presidential Recording and Materials Preservation
Act, Pub. L. No. 93-526, § 104, 88 Stat. 1696-97 (1974). Though not, in any direct sense,
foreign-policy-linked, the provision could be seen as foreign-policy-research-linked. The information revealed by such research could have important implications for decision-makers in
foreign States. The legislative veto was used extensively in relation to the disposition of the
Nixon tapes and papers. See the case study of its use in Bruff and Gelhorn, supra note 31, at
1397-1403. Following.Chadha,the GSA regulations governing public access to White House
files were successfully challenged in the D.C. District Court, on the grounds that the availability of a one-House legislative veto vitiated their validity. Applying Chadha retroactively, the
Court required the GSA Administrator to promulgate new, veto-proof, regulations. Allen v.
Carmen, 578 F. Supp. 1951 (D.D.C. 1983). See Fisher, One Year After, supra note 8, at 31.
260. For example, in 1974, an amended version of the Ervin Bill (S.3830) was adopted by
the Senate, and would have permitted Congress to veto an executive agreement within sixty
session days of its (obligatory) transmittal to Congress, unless such agreement was concluded
by the President "pursuant to a provision of the Constitution or prior authority given to the
President by treaty or law." See 120 CONG. REC. S36926-28 (1974); SENATE COMM. ON THE

93-1286
(to accompany S.3830), 93rd Cong., 2nd Sess. (1974). Similar bills had been introduced by
Senator Ervin in 1972 (S.3475) and 1973 (S.1472), and hearings had been held. See Congressional Oversight of Executive Agreements, HearingsBefore the Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary, 92nd Cong, 2nd Sess. (1972). In 1975, the Ervin bill
was revived by Senator Bentsen (S.632), while Senator Glenn introduced a more stringent bill
(S. 1251) which would have subjected a very broad range of executive agreements to veto by the
Senate alone within sixty days. (The bill would have applied to "any bilateral or multilateral
international agreement or understanding, formal or informal, written or verbal, other than a
treaty, which involves, or the intent is to leave the impression of, a commitment of manpower,
funds, information, or other resources of the United States, and which is made by the President
or any officer, employee, or representative of the executive branch of the United States GovernJUDICIARY, CONGRESSIONAL OVERSIGHT OF EXECUTIVE AGREEMENTS, S. REP. No.
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headway in Congress. Primarily this was because members of Congress also acknowledged that there was a category of agreements
which the President was empowered constitutionally to conclude
without congressional meddling; that this category was undefined
and possibly undefinable; and that, therefore, if it was excluded from
the proposed scheme, the entire exercise became an exercise in futility. Senate jealousy of its traditional role in consenting to treaties
was also a factor in aborting these proposals. In the post-Chadha
constitutional setting, the legislative veto approach to the executive
agreement problem will, presumably, be effectively buried. Other approaches, however-such as that embodied in the Clark Resolution-remain legally feasible, if not necessarily politically
warranted.2 6'
IV.

FOREIGN POLICY LEGISLATIVE VETOES: THE RECORD OF
NON-USE

In contrast to the plethora of legislative veto provisions adopted
in the foreign policy field is the total non-use of these provisions to
ment.") See Congressional Oversight of Executive Agreements, Hearings Before the Subcomm.
on Separation of Powers of the Senate Comm. on the Judiciary, 94th Cong., 1st Sess. (1975).
(For texts of the Bentsen and Glenn bills, see id. at 243-49, 254-61.) In the House, the idea of
applying a two-House legislative veto to executive agreements was incorporated in a bill sponsored in 1975 by Representatives Thomas E. Morgan and Clement Zablocki (H.R. 4338). The
executive agreements embraced in the bill were those concerning the establishment, renewal,
continuation or revision of a "national commitment" (defined to include agreements for "the
introduction, basing or deployment" of U.S. armed forces abroad, and for providing military,
nuclear or financial assistance or military training "to a foreign country, government or people." Other bills along similar lines were also introduced. See CongressionalReview of International Agreements, Hearings Before the Subcomm. on International Security and Scientific
Affairs of the House Comm. on InternationalRelations, 94th Cong., 2nd Sess. (1976). Meanwhile, by 1976-1977, the Senate was becoming less enthusiastic about the legislative-veto approach to the problem. See infra note 261. For a survey, relevant citations, and discussion of
the various proposals entertained by Congress in the 1970s for limiting sole executive agreements, see Rovine, Separation of Powers and InternationalExecutive Agreements, 52 IND. L. J.
397 (1977).
261. The Clark Resolution, introduced in 1976 (S.Res. 434, subsequently renumbered S.
Res. 486) and again in 1977 (S.Res. 24), embodied a novel approach. It attempted to use the
Senate's internal rulemaking power in order to force the President to submit to the Senate as
"treaties" such executive agreements as the Senate might designate. The resolution was never
passed. See 122 CONG. REC. S5744-46, S114515-17 (1976); id. vol. 123, at S696 (1977). For a
discussion of the resolution, as well as of the Morgan-Zablocki Bill, see Treaties and Executive
Agreements, AM. SOC'Y OF INT'L L. PROC. 235 (1977); Rovine, supra note 260. In 1978, the
Senate attempted unsuccessfully to include in the State Department Authorization Bill a provision which would have allowed the Senate to determine whether international agreements
should be submitted as treaties. (See S. 3076 and S. Rep. No. 95-842). The provision was
dropped in conference as a result of opposition by the House. See 5 CONGRESS AND THE
NATION, 1977-1980, 59-60 (1981).
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negate presidential initiatives. Even in the domestic field, there is a
vast disproportion between the number of veto clauses enacted by
Congress and the occasions on which the clauses have been activated.2 6 2 Not surprisingly, congressional reluctance to block the executive has been more manifest in relation to foreign policy.
Nevertheless, non-use is not automatically translatable into non-importance. Especially on some sensitive questions of arms exports to
the Middle East and nuclear proliferation, Congress has come very
close to adopting veto resolutions. Besides, the availability of the
veto weapon has meant that the mere threat of its use could have
important effects-pre-natal as well as post-natal--on presidential
decisions. What follows is a review of the principal abortive attempts
to use foreign policy legislative vetoes in the years preceding Chadha.
Interestingly, Congress has never exercised nor even attempted
to exercise the legislative veto provision in the War Powers Resolution-a provision viewed by many at the time of its adoption as the
ultimate sanction in any congressional-executive confrontation over
the use of force abroad. There have indeed been some interbranch
differences over the application of the War Powers Resolution, but
these have centered on different provisions. Thus, Congressmen have
complained about the inadequacy of prior consultation (Section 3);263
about the insufficiency of some presidential reports;2 " about the failure, in some instances (most prominently, El Salvador) to file a report altogether under Section 4;265 and about presidential
misreporting of the American presence abroad. With respect to Leb262. In the fifty years that elapsed from the introduction of the first legislative provision in
1932 until the summer of 1982, the legislative veto, by the estimate of the Congressional Research Service, was used some 230 times. Of these vetoes, Il l related to immigration cases

(and affected 229 of the 5930 individuals whose deportation it was proposed to suspend); 65
were effected under the Impoundment Control Act and represented a very small proportion of
proposed deferrals; and the remaining 30 related to sundry other matters. See Smith and
Struve, supra note 86, at 1258; Strauss, supra note 86, at 790-91; CONG. Q., at 29, 30 (Spring

1984).

263. For examples see HOLT, THE WAR POWERS RESOLUTION: THE ROLE OF CONGRESS
IN U.S. ARMED INTERVENTION 11-22 (1978); Franck, supra note 108, at 614-21.
264. For illustrations see HOLT, supra note 263, at 21.
265. In the case of El Salvador, Representative George Crockett of Michigan and ten other
House members sought in vain to obtain a judicial remedy. The D.C. District Court, whose
ruling was affirmed by the Court of Appeals for the D.C. Circuit, dismissed the suit on the
grounds that the question was "political" and that Congress was the proper forum for determining the applicability of the War Powers Resolution to the military situation in El Salvador.
Crockett v. Reagan, 720 F.2d 1355 (D.C. Cir. 1983), aff'g 588 F. Supp. 893 (D.D.C. 1982).
More recently, some congressmen have suggested that a report should have been filed
regarding the use of U.S. AWACS and aerial tankers in Saudi Arabia to down Iranian planes in
the Gulf. N.Y. TIMES WEEKLY REV., June 10, 1984.
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anon, Congress objected to the executive assertion that the troops
had not been introduced "into hostilities or into situations where imminent involvement in hostilities is clearly indicated by the circumstances" (Section 4 [a][1]), and that consequently the sixty-day
automatic-termination clock had not begun to run. When the U.S.
troops remained in Lebanon beyond sixty days, Congress adopted a
joint (not concurrent) resolution determining that Section 4(a)(1) had
come into effect on August 29, 1983 (when two marines were killed
in Lebanon), and authorizing the President to retain the United
States forces in the multinational force in Lebanon for a period of
eighteen months.26 6
Congress adopted a more assertive stance on the question of
arms exports. From the time that the first legislative veto provision
was adopted in 1974 until the Chadha ruling, numerous concurrent
resolutions of disapproval were introduced and several were extensively debated. Of these, five involved serious interbranch controversies-all relating to arms sales to the Middle East. A floor vote on a
veto resolution was taken for the first time in 1978; and in 1981, floor
votes in both chambers led to near-adoption of a concurrent resolution to block the proposed sale of AWACS and other equipment to
Saudi Arabia.
The first test of the Nelson-Bingham Amendment came in 1975
266. Multinational Force in Lebanon Resolution, Pub. L. No. 98-119, 97 Stat. 805 (1983),
signed into law on October 12, 1983. The bill represented a compromise, and upon signing,
President Reagan expressed reservations regarding the constitutionality of the War Powers
Resolution. 19 WEEKLY COMP. PRES. Doc., 1422-23 (Oct. 17, 1983). From a congressional
perspective, as explained in a memorandum transmitted on September 22, 1983 by former Senator Javits to the Senate Foreign Relations Committee, "Congress has established the proposition that it may set the clock running under the [War Powers] resolution even if the President
does not trigger it. . . . The President has gained the point that for the situation in Lebanon
the authority Congress gives him to continue their involvement must be by joint, not concurrent resolution." Markup: War Powers Resolution, Hearing Before the Senate Foreign Relations Comm., 98th Cong., Ist Sess. (1983) at 2.
Earlier, in the Lebanon Emergency Assistance Act of 1983 (Pub. L. No. 98-43), Congress
had stipulated that any substantial expansion in the number or role of U.S. forces in Lebanon
would require statutory authorization. With the subsequent effective withdrawal of the U.S.
marines from Lebanon, the issue of the applicability of the War Powers Resolution to that
arena became moot.
In the case of the U.S. invasion of Grenada on October 25, 1983, the President's report to
Congress failed to refer to Section 4(a)(1) of the War Powers Resolution. Both Houses of
Congress moved independently to invoke that provision and thus set the Resolution's automatic clock ticking. However, the actions of the two chambers were never coordinated, and
nothing came of these d6marches. For details see Glennon, supra note 35, at 572, 573, 574.
For a discussion of the question of when the automatic-termination clock is triggered, see
Franck, supra note 108, at 615-19.

https://scholarlycommons.law.cwsl.edu/cwilj/vol15/iss2/8

62

Pomerance:
United States
Foreign
Law After Chadha
U.S. FOREIGN
RELATIONS
LAWRelations
AFTER CHADHA

after the Ford Administration formally notified Congress of its intention to sell Jordan fourteen batteries of Hawk missiles along with
about 100 Vulcan anit-aircraft missiles and other defense equipment.
Opposition in Congress to the arms deal was heightened by resentment at the Administration's handling of the notification to Congress. Formal notice was not sent until July 10, 1975, just before the
summer recess; and earlier congressional requests for information
about the pending deal had elicited an evasive reply.2 67 Concurrent
resolutions to block the sale were soon introduced by Senator Clifford Case and Representative Jonathan Bingham. Hearings were
held by the Senate Foreign Relations Committee and the House International Relations Committee during July. On July 24, the House
committee, citing the adverse effects of such a large sale on the regional balance of power and on Israeli security, recommended adoption of the concurrent resolution.2 6 Faced with the threat of an
immediate congressional veto of the sale before the summer recess,
the Administration decided to withdraw the notification until after
the congressional recess, thereby allowing two sets of negotiationscongressional-executive and U.S-Jordanian-to proceed. When,
even after the summer recess, no satisfactory compromise had been
achieved, Congressman Bingham reintroduced a concurrent resolution of disapproval on September 4, 1975. Subsequently, however,
the Administration accepted changes suggested earlier by a congressional staff team and involving the permanent installation of the
Hawk missile batteries at fixed sites so as to ensure that they would
be used for defensive purposes only. The new assurances, embodied
in a presidential letter to Congress, satisfied congressional opponents
of the deal, and the sale was permitted to go forward without any
26 9
further congressional action being taken to block it.
In 1976, the Ford Administration and Congress found them267. For detailed discussion of this case, see FRANCK & WEISBAND, supra note 35, at 10003.
268. See U.S. Missile Sale to Jordan, Hearingson S. Con. Res 50 Before the Senate Comm.
on Foreign Relations, 94th Cong., 1st Sess. (1975); Proposed Sale to Jordan of the Hawk and
Vulcan Air Defense System, HearingsBefore the House Subcomm. on InternationalPoliticaland
Military Affairs of the House Comm. on InternationalRelations, 94th Cong., 1st Sess. (1975);
HOUSE COMM. ON INTERNATIONAL RELATIONS, DISAPPROVING PROPOSED SALES TO JORDAN OF HAWK MISSILE AND VULCAN ANTIAIRCRAFT SYSTEMS, H. REP. No. 94-392 (to

accompany H. Con. Res. 337), 94th Cong., 1st Sess. (1975); see also Grimmett, supra note 121,
at 252-55.
269. For a while, Jordan objected, but eventually "the King's bruised ego" was soothed.
FRANCK & WEISBAND, supra note 35, at 103. On the developments in September 1975, see
Grimmett, supra note 121 and the sources cited therein.
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selves again at odds over a Middle East arms sales package, this time
involving a proposed transfer to Saudi Arabia of some 1,000 Sidewinder missiles and 1,500 Maverick TV-guided air-to-surface missiles. Negotiations between the executive and members of the
Foreign Relations Committee led to the scaling down of the proposed
sale to 850 Sidewinder and 650 Maverick missiles. But this reduction
was considered quite unsatisfactory by many Senators and Congressmen who proceeded to introduce concurrent resolutions of disapproval. By a vote of 8-6, the Senate Foreign Relations Committee
voted to disapprove the sale of the 650 Maverick missiles to Saudi
Arabia.2 70 Such a sale, it considered, was unjustified and "would
have a potentially destabilizing effect on the military situation in the
Middle East." 2 7 ' However, instead of reaching the Senate floor as
scheduled, the resolution was re-referred to the Foreign Relations
Committee following a parliamentary maneuver by its chairman,
Senator John Sparkman.2 7 2 The Committee later met in executive
session with Secretary of State Kissinger and was persuaded to reverse itself and not to re-report the concurrent resolution to the full
Senate. Further action by the House International Relations Committee then became pointless, especially since the thirty-day deadline
was fast approaching. Thus, the revised version of the Administration's arms package to Saudi Arabia was not blocked.
The following year, the new Carter Administration encountered
strong congressional opposition when it proposed to sell seven airborne warning and control systems (AWACS) to Iran. It was feared
that the United States was allowing the arms nexus with Iran to get
"out of control"; that Iran would inevitably depend on American
personnel to operate and maintain such sophisticated equipment,
thereby entangling the United States too greatly in Iranian foreign
270. See US. Arms Sales Policy: Proposed Sales of Arms to Iran and Saudi Arabia, Hearings Before the Senate Comm. on Foreign Relations and the Subcomm. on Foreign Assistance,
94th Cong., 2nd Sess. (1976); Proposed Foreign Military Sales to Middle Eastern Countries1976, Hearingsbefore the Subcomm. on InternationalPoliticalandMilitaryAffairs of the House
Comm on InternationalRelations, 94th Cong., 2nd Sess. (1976); SENATE COMM. ON FOREIGN
RELATIONS, SALE OF MISSILES TO SAUDI ARABIA, S. REP. No. 94-1305 (to accompany S.

Con. Res. 161), 94th Cong. 2nd Sess. (1976). The Senate Foreign Relations Committee rejected a proposal raised by Senators Dick Clark and Joseph Biden to block some 19 sales to
Iran, Saudi Arabia and Kuwait, and it confined itself to the issue of the Maverick missiles to
Saudi Arabia.
271. S.REP. No. 94-1305, supra note 270, at 5-7.
272. See Grimmett, supra note 121, at 258. Senator Clifford Case, the ranking minority
member, was unable to get this action reversed because of the opposition of Senator James
Abourezk.
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policy; and that the AWACS might be captured by the Russians and
provide them with a military information bonanza.27 3
Formal notification of the proposed sale was sent on July 7,
1977, and shortly thereafter opponents in both chambers introduced
concurrent resolutions to disapprove the sale.274 Prior to this, during
the pre-notification stage, Senator John C. Culver and several other
Senators had requested the General Accounting Office (GAO) to
study the issue. Its report, most of which was classified, concluded
that there was inadequate justification for the sale and that other alternatives, such as a totally ground-based system, could provide more
effective air defense. Even more damaging to the Administration's
case was a statement by Admiral Stansfield Turner, Director of the
CIA, who confirmed congressional anxieties that the AWACS might,
through the defection of an Iranian crew, fall into Soviet hands,
thereby reducing significantly the American advantage in electronic
warfare. If the sensitive gear were removed, Turner testified, the
AWACS would be ineffectual. 275 The GAO Report and Turner's testimony made the Administration's task of selling the sale to Congress
more difficult. While hearings were being conducted by the relevant
sub-committees in Congress, 276 Senate Majority Leader Robert Byrd
formally requested from President Carter withdrawal of the sale, a
request at first refused by the President. Only after the House Inter273. See 1977 CONG. Q. ALM. 387. It was felt that President Carter was hastily overturning his own recently announced declaration on arms sales. On May 19, the President had
enunciated a policy of limiting sophisticated arms transfers and reducing arms sales generally.
Arms sales were to be used only as an extraordinary instrument of foreign policy and the
United States was not to introduce any qualitatively new weapons to a region.
The AWACS, the most expensive production-line aircraft in history, is a modified Boeing
707 airliner carrying sophisticated radar and electronic equipment which permits it to detect
low-flying aircraft at 175 nautical miles and high-altitude bombers at 360 nautical miles. It is
capable of simultaneously tracking hundreds of aircraft.
274. In the House, Concurrent Resolution 275 was introduced by Representative Gerry E.
Studds on July 11; and on July 15, Senator John Culver, joined by a bipartisan group of other
senators (including Thomas F. Eagleton, Alan Cranston, William W. Roth, Jr., and Henry L.
Bellmon) introduced Senate Concurrent Resolution 36.
275. See 1977 CONG. Q. ALM. 387-88; Grimmett, supra note 121, at 259-60; FRANCK &
WEISBAND, supra note 35 at 105-6. The GAO report was issued on July 14, 1977, and was
entitled, Issues Concerning the Proposed Sale of the Airborne Warning and Control System E-3
to Iran.
276. See Prospective Sale of Airborne Warning and Control System (AWACS) Aircraft to
Iran, Hearings Before the Subcomm. on InternationalSecurity and Scientific Affairs and on
Europe and the Middle East of the House Comm. on InternationalRelations, 95th Cong., 1st
Sess. (1977); ProposedSale of Seven E-3 Airborne Warning and Control System Aircraft to Iran,
HearingsBefore the Senate Subcomm. on Foreign Assistance and the Senate Comm. on Foreign
Relations, 95th Cong., 1st Sess. (1977).
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national Relations Committee decided by a surprise 19-17 vote to
forward the veto resolution to the floor, and the threat of parallel
Senate Foreign Relations Committee action appeared imminent, did
277
Carter agree, on July 28, to withdraw his notification temporarily.
Before resubmitting the notification in September, the Administration conducted negotiations with Congress and endorsed a series of
assurances previously requested by the Senate's Foreign Assistance
Sub-Committee. These assurances, to which the Iranian government
later consented, involved the removal of certain highly secret coding
and communication gear from the planes; U.S.-Iranian security arrangements for protecting the AWACS; use of the AWACS for defensive purposes only; training of Iranian crews in the United States;
and non-participation of United States personnel in AWACS operational flights.2 78 Fulfilling their part of a bargain struck with the Administration, Senators Hubert Humphrey and Clifford Case
(respectively, chairman and ranking minority member of the subcommittee) now addressed a letter to their colleagues in the Senate
recommending approval of the sale. The President, they concluded,
had been "responsive to our concerns." The assurances, "if vigilantly enforced by the President and closely monitored by the Congress. . . should provide the increased measure of protection sought
by the Subcommittee." 27' 9 Although the GAO was apparently not as
confident of the efficacy of the assurances, and although Senator Culver introduced a new concurrent resolution to defeat the sale, no further congressional action was taken. The AWACS were never
delivered, but this was due to political developments in Iran, not to
congressional opposition.2 8 °
277.

See 1977 CONG.

Q.

ALM. 388; Grimmett, supra note 121, at 261-62. Among the

opponents of the sale was Congressman Don Bonker, who represented the district where
AWACS were manufactured. FRANCK & WEISBAND, supra note 35, at 105.
Until the House International Relations Committee vote, the Carter Administration had
been concentrating on the Senate and assuming that there was no need to withdraw the proposal or even to modify it significantly, since the House would support the President's initiative.

But before the committee vote; Senator Culver testified, in closed session, using effectively the
mass of classified data he had assembled. 1977 CONG.

Q.

ALM. 388.

278. See Sale of AWACS to Iran, Communication from the President of the United States
Transmitting a Statement in Support of the Administration's Proposal to Sell Iran Seven Airborne Warning and Control Systems (AWACS), Sept. 8, 1977, H. Doc. No. 95-216, 95th
Cong., 1st Sess. (1977); 1977 CONG. Q. ALM. 388; FRANCK & WEISBAND, supra note 35, at
105-6; Grimmett, supra note 121, at 262-63.
279. See Grimmett, supra note 121, at 263; FRANCK & WEISBAND, supra note 35, at 106.
280. See FRANK & WEISBAND, supra note 35, at 106. The Culver resolution was introduced on Oct.1, 1977. Grimmett, supra note 121, at 263. In 1979, the new Khomeini regime
cancelled $7 billion of the $12 billion of military purchases ordered by the Shah, and the seven
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An even sharper congressional confrontation with the Carter
Administration occurred in 1978 over the proposed aircraft sales
package to Egypt, Saudi Arabia and Israel.2"' According to the proposal, sixty F-15 aircraft were to be sold to Saudi Arabia and 282 fifty

F-5 aircraft to Egypt, while fifteen F-15 and seventy-five F-16 aircraft
were to be sold to Israel. Members of Congress objected both to the
meager allotment to Israel-the number of aircraft proposed represented half the number requested by Israel and unofficially pledged
by Kissinger in 1975 28 3-and to the adverse effect of the Saudi sales
on the local strategic balance and Israel's security.
To forestall congressional defeat of the sales, President Carter
had at first determined to package the deal, and thus it was presented
in Secretary of State Vance's announcement of February 14, 1978.
But this very packaging led many Congressmen into the opposition
camp, since they resented what they viewed as a transparent attempt
to evade the spirit of the Nelson-Bingham Amendment. Israel also
strenuously objected to the "packaging," viewing it as a violation of
American commitments given in formal assurances to Israel following the Israeli-Egyptian Interim Agreement in 1975, to "continue to
maintain Israel's defensive strength through the supply of advanced
types of equipment, such as the F-16 aircraft."28 4 To link military
supplies for Israel to the dispatch of similar supplies to its neighbors
was seen as a violation of the letter and spirit of the American
commitment.
Congressional opposition to the linkage tactic led the Administration to loosen somewhat the lock on the package when it was formally presented to Congress, on April 28, 1978.285 In place of the
explicit threat to withdraw all the offers if any one of them were vetoed, the Administration reserved its option to take appropriate acAWACS were among the items cancelled. 5 CONGRESS AND THE NATION, 1977-1980, 47
(1981).
281. The case is discussed in detail in FRANCK & WEISBAND, supra note 35, at 106-11;
Grimmett, supra note 121, at 263-68; 1978 CONG. Q. ALM. 405-11.
282. The total value of the sale to Saudi Arabia was $2.5 billion. This was the first time

F-15 warplanes-America's most sophisticated jet fighters-were to be sold to a State which
was not a close U.S. ally. 1978 CONG. Q. ALM. 405-7.
283. FRANCK & WEISBAND, supra note 35, at 106; 1978 CONG. Q. ALM. 405.
284. See Agreement G, reprinted in 14 INT'L LEGAL MATERIALS, 1469 (1975) and in 121
CONG. REC. S17970 (1975).
285. Senator Byrd advised President Carter not to "call a spade a spade" in this instance.
FRANCK & WEISBAND, supra note 35, at 107.
Although President Carter announced the proposed package on February 14, he delayed
sending formal notice until April 28, after the Senate had completed its consideration of the
Panama Canal treaties.
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tion after Congress completed its review procedure.2 8 6
Numerous concurrent resolutions of disapproval were introduced in both Houses of Congress. One of the resolutions introduced
in the House was sponsored by a majority of the members of the
House International Relations Committee. 287 Extensive hearings
were held in early May in both the Senate Foreign Relations and
House International Relations Committees.2 8 8 During this period,
behind-the-scenes executive-congressional negotiations designed to
meet some of the major criticisms were taking place. These
culminated in assurances presented to Congress by the Carter Administration that Saudi aircraft would be kept out of the northern
region, within striking distance of Israel; that the aircraft would not
be equipped with multiple ejection bomb racks or advanced Sidewinder air-to-air missiles; and that the equipment for aerial refueling
would also be denied. In this manner, the aircrafts' offensive capabilities and range would be curtailed. Furthermore, such sophisticated
air surveillance aircraft as the E-2C "Hawkeye" or the E-3A AWACS
were not to be sold to Saudi Arabia. Saudi assurances that the aircraft would be employed only for purposes of "legitimate self-defense" were also relayed. 289 Additionally, the Administration agreed
to sell twenty more F-15's to Israel in 1979 for delivery in 1983-84
and to give "sympathetic consideration" to future Israeli requests for
additional combat aircraft.290
The Senate Foreign Relations Committee remained sharply divided on the issue, with Senator Frank Church, the ranking majority
member, supporting the resolution of disapproval. In a formal vote,
the Committee defeated the resolution on May 11 by a tie vote of 8-8,
but determined nevertheless to send the issue to the floor. It did so
286. Id.; see also Grimmett, supra note 121, at 264-65.
287. See Grimmett, supra note 121, at 265 n.2 (for a listing of the relevant resolutions); see
also FRANCK & WEISBAND, supra note 35, at 107-8 (on the activities of the Fascell working
group).
288. Middle East Arms Sales Proposals, Hearings Before the Senate Foreign Relations
Comm on Proposed US. Sales of Fighter Aircraft to Saudi Arabia, Egypt and Israel, 95th
Cong., 2nd Sess. (1978); Proposed Aircraft Sales to Israel, Egypt, and Saudi Arabia, Hearings
Before the House Comm. on InternationalRelations, 95th Cong., 2nd Sess. (1978).
289. See the May 9, 1978 letter from Secretary of Defense Harold Brown to Senator John
Sparkman, Chairman of the Senate Foreign Relations Committee, in 124 CONG. REC. S 13627
(1978); excerpted in Grimmett, Arms Sales to Saudi Arabia: A WACS and the F-15 Enhancements, CRS Issue Brief No. IB 81078, May 12, 1981, updated Nov. 3, 1981 (mimeo.), at 13-14.
See also the testimony of Secretary of State Cyrus Vance and Secretary of Defense Harold
Brown before the House International Relations Committee, supra note 288, at 33 ff.
290. 1978 CONG. Q. ALM. 409; FRANCK & WEISBAND, supra note 35, at 109; Grimmett,
supra note 121, at 266.
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by adopting a concurrent resolution of disapproval bearing no formal
committee recommendation. It also repackaged the arms deal: the
plenary was given the option of voting yes or no on the entire Carter
proposal.2 9 ' Following intensive Administration lobbying and extensive floor debate (some of it in executive session), the Senate on May
15 voted 54-44 to reject the resolution of disapproval.2 9 2 Thus, the
way was cleared for the Administration's aircraft package, and any
further action in the House, where opposition to the sales remained
high, was rendered futile.
Most of the items which were excluded by the Carter Administration from the 1978 aircraft sale to Saudi Arabia as the price of
congressional acquiescence were included in a new deal offered by
the Reagan Administration in 1981. It was this deal that provoked
the most dramatic interbranch clash on arms exports and, in this
instance, Congress came within a hair's breadth of repudiating the
President's initiative.
In accordance with the proposed $8.5 billion "Royal Saudi Air
Force enhancement package, ' 293 Saudi Arabia was to receive five
E-3A AWACS (costing some $5.8 billion), six to eight KC-707 aerial
refueling aircraft (worth up to $2.4 billion) to allow in-flight refueling
of Saudi Arabia's F-15 and F-5 aircraft, 101 sets of conformal fuel
tanks (valued at $110 million) to extend the range of Saudi Arabia's
F- 15's by boosting their fuel capacity, and 1,177 AIM-9L Sidewinder
heat-seeking air-to-air missiles (worth some $200 million) to replace
the older AIM-9P Sidewinder missiles then in Saudi inventories.
(The new Sidewinder, unlike the older model, permits the F- 15 to fire
on enemy aircraft from any angle, including head-on.) Delivery of
the AWACS was scheduled to begin in 1985 and of most of the other
items, in 1983 or 1984. Clearly, the enhancement of Saudi Arabia's
offensive and surveillance capacity had grave implications for Israeli
security.
291. SENATE FOREIGN RELATIONS COMM., ACTION BY THE CONG. ON CERTAIN PROPOSED SALES OF AIRCRAFT TO EGYPT, ISRAEL AND SAUDI ARABIA, S. REP. No. 95-806 (to
accompany S. Con. Res. 86), 95th Cong., 2nd Sess. (1978). The vote took place on May 11,
1978.
292. For the debate and vote, see 124 CONG. REC. S13624-13710. (1978). Senator Sparkman read the Brown letter into the record prior to the vote. On the lobbying efforts of the
Administration and arguments for and against the sale, see 1978 CONG. Q. ALM. 409-11. Re-

publican votes were determinative. Among Democrats, 33 opposed the sale and 28 favored it;
among Republicans, the comparable figures were 11 and 26. Id. at 410.

293. This represented a quantum leap in U.S. arms sales to Saudi Arabia. In 1978, as noted
earlier, the Saudi arms package was valued at $2.5 billion. Details of the package appear in
1981 CONG. Q. ALM. 130.
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Justifying its reversal of the Carter Administration's 1978
pledges to Congress, the Reagan Administration cited the changed
political circumstances in the Gulf region since 1978. More specifically, it contended that "the Soviet invasion of Afghanistan, the turmoil of the Iranian revolution, the Iran-Iraq war and the Soviet
presence in South Yemen and Ethiopia underscore the instability in
the region and the dangers of Soviet penetration and exploitation."2 9
The deal was seen as an essential component of the Administration's
new policy of creating a regional "strategic consensus" to counter
Soviet expansionism and adventurism.
A period of several months elapsed between the first official announcements by the Administration of the pending deal---on March
6 and April 21, 1984 29 5 -and the submission to Congress of the details of the proposed sale, on August 24, 198 1.296 The delay was
linked to the felt need to postpone congressional deliberations until
after the June 30 Israeli elections, and to requests by key Republican
Senators to defer submission until the proposal could be made more
salable to Congress. In April, Senator Baker, Senate Majority
Leader, strongly urged waiting until mid-summer in order "to give
.members of Congress the opportunity to have an input-to offer advice on the final shape and form of the package that might be submitted." And in June, Senator Percy, Chairman of the Foreign
Relations Committee, advised the Administration "to take the time
294. State Department announcement of March 6, 1981. In 1980, the Carter Administration had toyed with the idea of reneging on its previous promises, but in the face of strong
congressional opposition and an impending presidential election campaign, it had desisted from
pursuing the idea. Subsequently, there was some controversy as to whether the Carter Administration had nevertheless committed itself to selling AWACS to Saudi Arabia. The Saudi appetite for AWACS had been aroused in April 1979, when Carter had sent two such planes to
Saudi Arabia to monitor the border war between the two Yemens, and again, in October 1980,
when four AWACS were sent to guard against any Iranian or Iraqi threats to Gulf oil fields.
See Grimmett, supra note 289, at 38-39; 1981 CONG. Q. ALM. 129.
295. In its March 6 announcement, the State Department mentioned the F-15 enhancement items, the advanced Sidewinder missiles and "aerial surveillance aircraft;" the White
House announcement of April 21 was the first to refer to the AWACS by name. From early
February, Administration spokesmen made known their intention of enhancing the effectiveness of the Saudis' F-15 aircraft. Secretary of Defense Caspar Weinberger mentioned it at a
news conference on February 3, 1981; and on February 26, the matter was again raised by
senior Administration officials in executive session with members of the two congressional foreign affairs committees. Grimmett, supra note 289, at 37-38.
296. Although the Administration submitted the advance informal 20-day notification on
August 24, it agreed to have the 20-day period computed from September 9, following the
congressional recess. Official notification, in accordance with Article 36(b) of the Arms Export
Control Act, was given on October 1, 1981, thus triggering the 30 calendar-day period for
operation of the two-House veto.
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now to put together a package that would take into full account the
security interests of Saudi Arabia, Israel, and our own interests in the
Middle East."29' 7 In point of fact, the long interval merely served to
crystallize and strengthen congressional opposition which, by the
time President Reagan began his counter-offensive, had reached formidable proportions.
Congressional reservations were conveyed to the Administration
in a steady stream beginning in February, even before the proposed
addition of the AWACS to the F-15 enhancement package was announced.2 98 Subsequently, on June 24, the Administration received a
clear warning that a majority in both chambers found the projected
package objectionable. A bipartisan group of 54 Senators (34 Democrats and 20 Republicans) sent a letter to President Reagan, recommending non-submission of the proposal to Congress; and in the
House, 224 members (174 Democrats and 54 Republicans) co-sponsored a concurrent resolution to disapprove the sale.29 9 In September, following the informal pre-notification, one-half of the Senate
(50 Senators led by Senator Robert Packwood) filed a concurrent resolution of disapproval. 3° Opponents of the sale were perturbed primarily over its implications for regional and Israeli security 3°1 and
for the security of the AWACS and related sensitive technology in
the hands of the Saudi ruling family. With the precedent of the
Shah's downfall in mind, the latter fear loomed large. Additionally,
many members of Congress expressed resentment at the blatant violation of the 1978 Carter assurances and at the unwillingness of Saudi
Arabia to offer any real reciprocal strategic, political or even economic benefits to the United States for all its defense support over the
years.3 °2
297. See Grimmett, supra note 289, at 35-36.
298. A letter was sent to President Reagan on February 19, 1981, by eight of the 17 members of the Senate Foreign Relations Committee (seven Democrats and one Republican); and
on February 25, a similar letter was transmitted to Secretary of State Alexander Haig by 19

members (15 Democrats and four Republicans) of the House Foreign Affairs Committee. Id.
at 37. Between March 24 and April 7, some 44 senators and 78 congressmen denounced the
sale in floor speeches. 1981 CONG. Q. ALM. 130.
299. Id. at 131; Grimmett, supra note 289, at 36.
300. Grimmett, supra note 289, at 33.
301. Israel had made known its firm opposition to the deal because of the grave threat
which it posed to Israel's security. On April 6, during Secretary Haig's visit to the Middle
East, and again on September 9, in the course of Prime Minister Begin's trip to the United

States, Israel's fears were voiced. 1981 CONG. Q. ALM. 131; Grimmett, supra note 289, at 33.
302. They pointed, inter alia, to the refusal to permit U.S. use of Saudi military facilities;

the rejection of the Camp David process; and the egocentric oil pricing policy. For further
arguments pro and con, see Grimmett, supra note 289, at 1-3, 14-15; 1981 CONG. Q. ALM. 130,
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With congressional pressure thus mounting, the Administration
strove during September to allay congressional anxieties3 "3 while attempting, with little success, to elicit Saudi consent to certain modifications in the original proposals-including, most prominently, a
plan (rejected by the Saudis) for joint American-Saudi control of the
AWACS through the 1990's. 3" But it was only on October 1, when
formal notification of the proposed sale was submitted to Congress,
that the presidential campaign began in earnest and the battle between the branches was joined. In this battle, the House was written
off as non-winnable and ignorable. A concurrent resolution introduced on October 1, 1981 by 24 members of the House Foreign Affairs Committee was adopted by that committee on October 7 by a
vote of 28-8 and by the full House on October 14 by a resounding
301-111 majority. 0 5 Thus, for the first time, a congressional chamber had formally voted to veto a proposed arms sale. The Senate
seemed prepared to follow suit: the same 50 Senators who had cosponsored a concurrent resolution of disapproval in September reintroduced a similar resolution on October 1.306 To overcome this apparently insurmountable opposition, the Administration aimed its
intensive campaign of persuasion at two targets-the Senate and public opinion. 3°0 In the process, it generated one of the most emotion136-38, 139-40. For Senator Byrd's objections, see id., at 136-37; and on Senator Glenn's opposition because of the absence of joint control arrangements, see infra note 304.
303. Secretary of State Alexander Haig testified before the Senate Foreign Relations Committee on September 17, 1981, while on September 28, Secretary of Defense Caspar Weinberger
and General David C. Jones, Chairman of the Joint Chiefs of Staff, appeared before the Senate
Armed Services Committee. Grimmett, supra note 289, at 29, 32.
304. The issue of joint control had been spotlighted by Senator John Glenn, who was will-

ing to transfer to the Saudis even the more advanced and sophisticated AWACS equipment
(which the Administration was purportedly withholding) provided joint control could be maintained. When the idea was cold-shouldered by the Saudis, Glenn joined the ranks of the opponents to the sale. Id. at 31-32; 1981 CONG. Q. ALM. 131.
305. See HOUSE COMM. ON FOREIGN AFFAIRS, DISAPPROVING THE PROPOSED SALES TO
SAUDI ARABIA OF E-3A AIRBORNE WARNING AND CONTROL SYSTEM (AWACS) AIRCRAFT,
CONFORMAL FUEL TANKS FOR F-15 AIRCRAFT, AIM-9L SIDEWINDER MISSILES, AND BOEING 707 AERIAL REFUELING AIRCRAFT, H. REP. No. 97-268 (to accompany H. Con. Res.
194), 97th Cong., 1st Sess (1981); 127 CONG. REC. H7236-7308 (1981); 1981 CONG. Q. ALM.

135-36; Grimmett, supra note 289, at 24, 25, 28.
306. S. Con. Res. 37.
307. On October 1, President Reagan vigorously defended the sale at a news conference,
and Secretary of State Haig testified at length before the Senate Foreign Relations Committee
on the matter. Again, on October 5, Secretaries Haig and Weinberger testified before the Senate Foreign Relations Committee in executive and open session. See generally, The AWA CS
and F-15 Enhancement Arms Sales Package to Saudi Arabia, Parts I and 2: Hearings Before
the Senate Comm. on Foreign Relations, 97th Cong., 1st Sess. (1981). The Administration also
received the endorsement of former Secretary of State Henry Kissinger and former Secretary of
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laden foreign policy debates in recent memory. Public opinion was
sharply divided on the issue, with the Jewish pro-Israel lobby in
America arrayed against weapon manufacturers, the oil companies
and a host of commercial interests having dealings with Saudi Arabia. a08 The spectre of an anti-semitic backlash should the deal fail
was also raised in a way that shocked many Jews and other
Americans.
In the end, the Administration carried the day. Responding to
the President's appeal to preserve the power and prestige of the presidency and American credibility in the eyes of foreign States,31 0 eight
first-term Senators (seven Republicans and one Democrat) who had
co-sponsored the concurrent resolution of disapproval switched their
votes. 3 1' The timing of President Sadat's assassination also proved to
be a boon to the Administration in its struggle with Congress over
the AWACS. 31 2 When the crucial votes were taken, the Senate Foreign Relations Committee voted by a narrow 9-8 majority to disapprove the sale, while in the plenary the concurrent resolution to
disapprove fell by a 48-52 vote.3 13
Defense Harold Brown, and soon afterwards, of former Presidents Ford, Nixon, and Carter, as
well. Grimmett, supra note 289, at 24-28.
308. See, e.g., Jones, Saudi Lobby Comes Under Scrutiny by US Lawmen, Sunday Times,
Feb. 29, 1982, at 8, col. 1.
309. See, e.g., 1981 CONG. Q. ALM. 135; N.Y. Times, Oct. 4, 1981 (editorial), at 18, col. 1;
N.Y. Times, Nov. 1, 1981 (editorial), at 20, col. 1; Rosenfeld, Dateline Washington: AntiSemitism and U.S. Foreign Policy, FOREIGN POL'Y 172 (Summer 1982). President Reagan's
statement in his October 1 news conference that "it is not the business of other nations to make
American foreign policy" was widely criticized as constituting an invitation to the kind of
emotions which were subsequently aroused. See also the explanation of Senator Cohen (a Unitarian whose father was Jewish) for his decision to switch his vote and support the AWACS
deal. He wished to prevent Israel from becoming the scapegoat in the event U.S. Middle East
policy suffers setbacks in the future. 1981 CONG. Q. ALM. 138.
310. Senator Edward Zorinsky of Nebraska, the only Democrat who co-sponsored the resolution and later voted against it, was apparently influenced by this appeal on the day of the
vote. As related by Senator Cranston: "Ed Zorinsky said the president told him, 'How can I
meet with a foreign leader and have him believe I'm in charge of the government if I can't sell
five airplanes?'" 1981 CONG. Q. ALM. 138.
311. For details of the switches, see id. at 129, 134, 135, 139; Grimmett, supra note 289, at
23-26. Press reports hinting that political favors were dangled before the senators concerned
were denied by the Administration. 1981 CONG. Q. ALM. 135-37. Whether or not the reports
were true, it is clear that to achieve success, "the president was forced at the 11 th hour to spend
large amounts of political capital wooing senators." Id. at 129.
312. The assassination was vigorously exploited by the Administration. It was cited by
Senator Orrin G. Hatch of Utah as a factor in his decision. "If there's ever a time to support
the President of the United States," he said, "this is the time." Grimmett, supra note 289, at
26.
313. For the vote and the arguments which preceded it, see 127 CONG. REc. S12337-12452
(1981); 1981 CONG. Q. ALM. 136-40; Grimmett, supra note 289, at 22-24; SENATE COMM. ON
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As in the case of the previous arms sales confrontations, the Administration came forward with some assurances designed to soothe
Congress' ruffled feathers and consciences. These were first
presented by Secretary of State Haig in his testimony before the Senate Foreign Relations Committee on October 1 and essentially repeated in a letter sent by President Reagan to Senator Howard Baker
on October 28, the day of the final vote on the Senate floor.3 14 Saudi
Arabia was said to have consented to certain conditions regarding,
inter alia, the security of the transferred technology, the sharing with
the United States of information gathered by the AWACS, control
over third-country participation and the limitation of AWACS operations to Saudi soil for defensive purposes only. United States involvement in the AWACS operations and activities, according to the
Administration's projection, would continue well into the 1990's.
The AWACS would not be transferred unless Saudi Arabia first
agreed to abide by all the conditions of the Arms Export Control Act
and the President certified to Congress that all the conditions set
forth in the Reagan letter had been complied with by Saudi Arabia.
As for Israeli security, President Reagan and Administration spokesmen had all along spoken vaguely of maintaining Israel's "qualitative
edge"; and in the Reagan letter, the President promised to "continue
to make available to Israel the military equipment it requires to defend its land and people, with due consideration to the presence of
AWACS in Saudi Arabia." He also noted the "program of closer
security cooperation with Israel."
Understandably, the Reagan letter was greeted with far more
skepticism than were the assurances given by previous administrations. Not only were the present assurances deemed woefully inadequate;3"' they could, it was feared, be as casually overturned in the
FOREIGN RELATIONS, DISAPPROVING THE PROPOSED SALE TO SAUDI ARABIA OF E-3A AIRBORNE WARNING AND CONTROL SYSTEM (AWACS) AIRCRAFT, CONFORMAL FUEL TANKS
FOR F-15 AIRCRAFT, AIM-9L SIDEWINDER MISSILES, AND BOEING 707 AERIAL REFUELING

AIRCRAFT, S. REP. No. 97-249 (to accompany S. Con. Res. 37), 97th Cong., 1st Sess. (1981).
In the final vote, the concurrent resolution was supported by 36 Democrats and 12 Republicans
and opposed by 41 Republicans, 10 Democrats and one independent. The Committee vote was
taken on October 15; the floor vote on October 28, 1981.
On October 15, the Senate Armed Services Comm., which was not officially involved,
voted on the matter at the initiative of its chairman, John Tower, and supported the sale by a
10-5 vote. SENATE COMM. ON ARMED SERVICES, MILITARY AND TECHNICAL IMPLICATIONS
OF THE PROPOSED SALE OF AIR DEFENSE ENHANCEMENTS TO SAUDI ARABIA, S. REP. No.

97-242, 97th Cong., 1st Sess. (1981); 1981 CONG. Q. ALM. 137; Grimmett, supra note 289, at
24.
314. For the text of the letter, see 127 CONG. REC. S12349 (1981).
315. The conditions in President Reagan's letter were said to be a repetition, basically, of
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future as the 1978 Carter promises were being overturned now.3 16
Indeed, many congressmen felt that the credibility of the Administration's commitment to a foreign State-Saudi Arabia-should not
have been placed above the credibility of the executive's
commitment
31 7
to Congress and to another foreign State-Israel.
By letting the AWACS and F-15 enhancement package go forward, Congress preserved its record of non-use of the legislative veto
in relation to arms sales. That it did so irn this case was especially
significant, for it demonstrated how difficult it was to repudiate and
embarrass a President (and the foreign State with whom he had contracted) with respect to such a sensitive issue as arms sales. In the
crunch, Congress was unable to act-notwithstanding the formidable
array of forces opposing the sale initially and almost up to the zero
hour; the flouting of previous executive assurances; the absence of
effective consultation with Congress; and the fact that, in this instance, Congress was not even permitted to take much credit for
modifying the terms of the sale.31 8
A previous case of near-use of the legislative veto in the area of
foreign policy occurred during the last months of the Carter Administration and involved the Nuclear Non-Proliferation Act. The
heated executive-legislative debate generated by this episode recalled
to mind earlier bruising foreign policy battles which the Carter Administration had had to wage in order to secure legislative support
for the Panama Canal treaties and the jet-sales package to the Middle
East.
At issue was the continued supply of nuclear fuel to India, a
State whose nuclear detonation in 1974 had been a major factor
prompting adoption of the Nuclear Non-Proliferation Act. Already
the terms routinely included in U.S. arms sales contracts. Nor did they go beyond the commitments already alluded to by Secretary Haig on October 1. 1981 CONG. Q. ALM. 138.
316. As Senator Rudy Boschwitz said: "Frankly, I'm afraid that we are going to see quite
soon an AWACS enhancement package." Id. at 137. Senator Glenn, too, complained of the
meaningless and non-binding nature of the Reagan assurances. Id. at 138.
317. On the credibility issue, see Grimmett, supra note 289, at 12-14.
318. Theoretically, the President might have either evaded the legislative veto altogether
(or proceeded with the sale in the face of a concurrent resolution of disapproval) by invoking
the waiver authority which is available to him in two contingencies: (1) in case of an "emergency" in which he certifies that the sale is in the U.S. "national security interests," (Arms
Export Control Act § 36(b)(1) Pub. L. No. 94-329); and (2) where he deems the sale "vital" to
U.S. national security interests (amendment to § 614(a) of the Foreign Assistance Act of 1961,
enacted as part of the International Security and Development Cooperation Act of 1980 (Pub.
L. No. 96-533)). On October 15, 1981, in response to a reporter's query, Mr. Reagan did not
rule out the use of waiver authority in the matter of the AWACS, but considered the issue
"hypothetical" at that point. Grimmett, supra note 289, at 23.
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in July 1978, shortly after the Act was adopted, an attempt had been
made in Congress to block the sale of some seven tons of low-enriched uranium to India for use in its Tarapur nuclear power plant
near Bombay. At that time the Nuclear Regulatory Commission had
been evenly divided on whether to grant an export license and President Carter, exercising his waiver authority, had approved the sale.
The Administration succeeded in averting congressional disapproval
of the sale by arguing that continued supply of nuclear fuel to India
would promote U.S. non-proliferation goals since it would afford leverage in future negotiations designed to persuade India to accept
"full-scope" IAEA safeguards for all its nuclear installations (not
only for the U.S.-supplied Tarapur station).3 19 It was expected that
India would agree to these safeguards within the 18-month transition
period specified in the Nuclear Non-Proliferation Act;320 and if it did
not, the United States would be entitled-indeed, obliged-to cut off
further nuclear supplies.3 21 A concurrent resolution of disapproval
was rejected by the House International Relations Committee and,
322
by a 181-227 vote, by the full House.
Continued negotiations with India did not, however, lead to the
result desired by the United States. After the return to power of Indira Gandhi, the Indian stance hardened. By the end of the 18month transition period, India had refused to open all its nuclear
facilities to international inspection. It had, however, filed in the in319. The Nuclear Regulatory Commission vote, on April 20, 1978, was 2-2. On April 27,
President Carter forwarded to Congress his message overruling the NRC and approving the
shipment. See Message from the President of the United States: Export of Special Nuclear
Material to India, H. Doc. No. 95-327, 95th Cong., 2nd Sess. (1978).
320. See supra § III (F),
321. Joseph S. Nye, Jr., who was chief Administration spokesman on non-proliferation at
the time, assured the House Foreign Affairs Committee that if, after the 18-month transition
period, India refused to accept full-scope safeguards, "under the new non-proliferation legislation, the president would have little alternative but to seek an amicable disengagement in our
nuclear cooperation." But Nye felt optimistic about the prospects of securing Indian consent,
since Prime Minister Desai had stated that the 1974 atomic test had been a mistake. 1980
CONG. Q. ALM. 338-39.
322. A concurrent veto resolution was introduced in the House on May 1 by Representatives Richard Ottinger and Clarence Long. Before reporting the resolution out adversely, the
House International Relations Committee held hearings and consulted with the Administration and the NRC. For further details, see HOUSE COMM. ON INTERNATIONAL RELATIONS,
ADVERSE REPORT: PROPOSED EXPORT OF LoW-ENRICHED URANIUM TO INDIA, H. REP.
No. 95-1314, 95th Cong., 2nd Sess. (1978); 1978 CONG. Q. ALM. 371; FRANCK & WEISBAND,
supra note 35, at 113. The Senate Foreign Relations Committee, while adding its approval to
the 1978 shipment, gave clear warning to the executive and to India that "if full-scope safeguards are not achieved" within the 18-month grace period, "it is highly unlikely that a waiver
allowing continued exports would be accepted." Id. at 114.
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terim (in September 1978 and September 1979) two new requests for
a total of some 38 tons of low enriched uranium for the Tarapur
station. These requests presented the Carter Administration with an
acute dilemma and led to a lengthy internal debate. In the end,
Carter, an avowed staunch supporter of nuclear non-proliferation,
determined in May 1980 to permit shipment of the fuel and not to
follow through on the 1978 threat to cut off further nuclear supplies
to India.32 3 For its part, the Nuclear Regulatory Commission ruled
unanimously, on May 16, 1980, that it could not issue the necessary
export licenses because the criteria of the Nuclear Non-Proliferation
Act had not been met. The applications were then referred to the
President, who proceeded to authorize the shipments on the basis of
his waiver authority. Notification of his action was given to Congress on June 19, thus triggering the sixty session-day period for congressional action.3 24
In explaining the executive's decision to Congress, Carter and
other Administration spokesmen cited legal and political reasons.
Legally, they argued, the "grace period" of the Nuclear NonProliferation Act was still technically applicable to the Indian requests since the applications were submitted before September 10,
1979 (the specified cut-off date), and failure to deliver before March
10, 1980 (the other cut-off date cited in the Act) was due to no fault
of India's. Thus, India could justifiably regard non-shipment of the
fuel as a breach of the United States commitment under a 1963 U.S.Indian agreement (and 1971 amendment) to supply fuel for Tarapur
for thirty years; and it might therefore consider itself released from
its commitment to use U.S.-supplied fuel for peaceful purposes only
and to allow U.S. inspection of the Tarapur reactors.3 2 5 Politically,
the shipments might bolster the weak U.S.-Indian ties and prevent
India from slipping further into the Soviet orbit-a goal which was
seen to be both more important and more attainable following the
1979 Soviet invasion of Afghanistan.3 26 By means of continued sup323. See CONG. Q. WEEKLY R., at 1367 (May 17, 1980).
324. For text of President Carter's June 19 message to Congress, see 1980 CoNG.

Q.

ALM.

53E-54E.
325. The NRC had reached the opposite conclusion on the applicability of the grace period
to the Indian application. Id. at 54E. For a discussion of the legal issues, see id. at 341-42.
The Indian threat to halt U.S. supervision of Tarapur was seen as credible but "comparatively
immaterial" by congressional opponents of the sale, since India retained most of its nuclear fuel
in unsupervised plants. Id. at 342.
326. See id. at 339, 340, 342. But cf. infra note 339 (the statement by Senator Moynihan).
The United States also felt the need, after the invasion of Afghanistan, to counteract the in-
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ply, too, the United States could continue its dialogue with India and
pursue its non-proliferation goals more effectively.
Opposition in Congress to the Carter initiative was intense and
extensive. Indian policies vis-A-vis the Soviet Union and Iran
aroused widespread resentment; 327 and it was felt that U.S. nuclear
non-proliferation policy stood to be fatally undermined in its first
crucial test. In the House, Representative Jonathan Bingham introduced concurrent resolutions to disapprove the two Indian requests;
and in the Senate, John Glenn, the principal opponent of the sale,
introduced a similar resolution.3 2 8
The battle in the House, where anti-Indian sentiment was particularly strong, was clearly lost for the Administration from the outset.
For this reason, the Administration devoted little persuasive effort to
that chamber. Following a resounding voice vote in the House Foreign Affairs Committee on September 10, 1980, the full House voted
on September 18 overwhelmingly (by a 298-98 vote) to disapprove
the sales.329 But in the Senate Foreign Relations Committee the vote
on September 10 was close: 8-7 to disapprove.3 30 Intensive Administration lobbying ensued, in which President Carter and Secretary of
State Edmund Muskie (a former Senator and strong proponent of
nuclear non-proliferation), Secretary of Defense Harold Brown, and
other high-level Administration officials were mobilized.33 1 While
some assurances were offered by the Administration-assurances
seen as totally inadequate by opponents of the sale 332-no real atcreased aid which it was extending to Pakistan, India's traditional enemy, with concessions to
India. 1980 CONG. Q. ALM. 339.
327. Congressmen especially resented India's consent to supply Iran with food and other
economic necessities after the United States had declared an economic boycott of Iran in the
wake of the hostage crisis which erupted in November 1979.
328. The Bingham resolutions, H. Con. Res. 367 and 368, were subsequently combined
into H. Con. Res. 432; the Glenn resolution was S. Con. Res. 109. Whereas the Bingham
resolutions would have disapproved the two Indian applications for nuclear fuel and permitted
the shipment of "safety-related equipment" for the Tarapur plant, a concurrent resolution introduced by Representative Edward J. Markey and co-sponsored by 65 House members would
have gone further and denied the fuel and the equipment. CONG. Q. WEEKLY R., at 1826
(June 28, 1980).
329. 1980 CONG. Q. ALM. 339. Twenty-five of the 33 members of the House Foreign Affairs Committee had signed concurrent veto resolutions.
330. The votes in both House and Senate committees had been postponed in order to allow
a compromise to be worked out. Id. at 339-40.
331. Senator Glenn later complained that the Administration had engaged in "some of the
heaviest lobbying" he had ever seen. President Carter had telephoned "almost every Senator,"
and for many it was "very impressive to receive a call from Air Force One." Id. at 342.
332. On September 10, the day of the committee votes, Secretary of State Edmund Muskie
assured the Senate Foreign Relations Committee that the second part of the fuel shipment
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tempt was made to compromise with the legislature on the issue.33 3
Instead, the Administration gambled on winning the day in the Senate and thereby fending off a foreign policy debacle.
During a final nine-hour floor debate, it became clear that senatorial opinions were closely divided and did not follow any neat
party, ideological or geographical lines. 334 Legal arguments were
336
prominent, 335 as were the political issues of American credibility,
the precedential aspect of the sale,3 37 the question whether the nonproliferation policy could be implemented more effectively by supplying or withholding the nuclear fuel, 338 and the effect of the sale on
the future of U.S.-Indian relations.3 39 It was also argued that since
senatorial views were so divided, the President was "entitled to the
benefit of the doubt. '3 4° In the final vote, held on September 24,34 1
would be withheld for a year and would not be released if India continued nuclear weapons
testing and development. Id. at 339, 342.
333. At one point, a compromise plan was put forward by Joseph S. Nye (formerly President Carter's special ambassador for nuclear non-proliferation matters), according to which the
two applications would be approved but the second shipment would be made only in 1982 or
1983 and after presidential certification that India was conducting no nuclear tests. Although
the proposal was welcomed by Bingham and others, it was not pursued by the Administration.
Id. at 340.
334. Liberals stressed the matter of nuclear non-proliferation, while conservatives were
more disturbed by India's pro-Russian policies. Although more Democrats voted for than
against the shipment (31 to 24), the President was abandoned by so many members of his own
party, that without the support of 17 (of 39) Republicans, he would have suffered a defeat in
the vote. Id. at 341.
335. As Senator Glenn said afterwards, "in a Senate of 60-some lawyers," the President's
contention that non-shipment would be a breach of contract was "very effective." Id. at 342.
336. The matter of credibility was stressed by both sides. One side emphasized the credibility of the United States as a reliable nuclear supplier, while the other stressed the credibility of
American nuclear non-proliferation policy. Id.
337. See id. at 341, 343 (statements of Representative Bingham and Senator Glenn). The
Administration firmly denied that the present case constituted a precedent, even with respect to
future applications from India. Id. at 340, 342. See also the statement of Deputy Secretary of
State Warren M. Christopher to the Senate Foreign Relations Committee on June 19, 1980,
CONG. Q. WEEKLY R., at 1703 (June 21, 1980).
338. See 1980 CONG. Q. ALM. 340, 342.
339. Senator Percy, who noted that the Tarapur station provided 10-12 percent of the electricity for the Bombay region, queried dramatically: "Do we want to dim the lights of Bombay
and let the Soviets turn them back on? What impact would this have on Indian public opinion
and on United States-Indian relations?" Id. at 342. But Senator Moynihan (a former U.S.
ambassador to India), although he supported the fuel shipments, cautioned the Senate against
basing U.S. actions on unrealistic expectations: "Our relations will not deteriorate if we do not
send it [the nuclear fuel] and will not improve if we do." A hostile reaction by India would not
change matters. "The essential point about our relations with India is not that they are bad,
but that they're almost nonexistent." Id. at 340.
340. Id. at 343 (argument of Senator Church).
341. The vote was delayed to allow further last-minute Administration lobbying and it was
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the Administration squeaked through to victory with a 46-48 vote,
leaving Senator
Glenn and others in the Senate with a sense of some
34 2
bitterness.
In foreign policy areas other than arms exports and nuclear nonproliferation, attempted recourse to the legislative veto was infrequent and never entailed any real threat of an executive-legislative
confrontation.
Where foreign assistance issues were involved, Congress, as
noted earlier, preferred to employ strictly legislative methods, such as
country-specific legislation and riders. Only rarely was the concurrent-resolution procedure for restricting the President even proposed.
Among the proposals which were put forward were two in 1974."' 3
The first was introduced by Senator William Fulbright and would
have terminated most foreign aid programs. Its purpose was to induce a thoroughgoing legislative review of all the existing programs-something which Senator Fulbright had vainly sought to
achieve previously. The second concurrent resolution proposal was
sponsored by Senator Claiborne Pell and would have barred further
aid to Turkey because of its invasion of Cyprus. Neither proposal
was acted on by Congress. In the case of Turkey, of course, Congress
subsequently imposed a legislative arms embargo.
With respect to foreign trade, some initiatives to override the
executive were taken over the years, but none of these ever reached
the stage in which they were reported out favorably by a full committee to either House. And neither House ever came close to overruling the President by congressional veto.
In the case of the Jackson-Vanik Amendment, no attempt was
made to override, by one-House veto, the extension of the President's
waiver authority as such. Resolutions have been introduced, however, to prevent the application of the waiver authority to particular
countries-most frequently, to Romania, and, more recently, to
Hungary and China. Thus, in 1976, resolutions on Romania were
introduced in both Houses but not acted upon. 34 In 1977, a resolution on Romania was introduced in the House; and sub-committee
kept open for 75 (rather than the more normal 15) minutes to allow senators to arrive in time
for the vote. Id. at 341.
342. See supra note 331. For charges that the Administration had made false and misleading statements to senators, see 1980 CONG. Q. ALM. 343.
343. See Collier, supra note 61, at 8. On the committee veto regarding transfers between
accounts, see supra notes 163-164 and accompanying text.
344. H. Res. 1547, introduced on Sept. 15, 1976; and S. Res. 555, introduced on Sept. 20,
1976.
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hearings in both Houses on the matter of extending the waiver authority were focussed primarily on the case of Romania. 34 5 The
House Ways and Means Committee reported the resolution unfavorably, and on the floor of the House the resolution was effectively buried.34 6 Again in 1979, it was sought to block, by House resolution,
application of the waiver authority to Romania. In this case, the
House Trade sub-committee reported it adversely, and the resolution
was subsequently defeated in the House. 34 7 At the time of the
Chadha decision, three House resolutions were pending-relating to
Romania, Hungary and China. These were reported adversely by the
House Ways and Means Committee, and on August 1, 1983, the
House decided to defer action on the three resolutions indefinitely.3 4 8
In the matter of import relief, where a two-House veto was
available against a presidential decision not to grant the relief recommended by the United States International Trade Commission, concurrent resolutions of disapproval were in one case (in 1978)
introduced in both Houses. A House sub-committee endorsed the
resolution by a narrow margin, but its recommendation was reversed
by the full Ways and Means Committee and the resolution was not
reported out to the full House. Instead, the Committee, which
wished to compromise with the Administration, recommended simply that the International Trade Commission reinvestigate the
matter.3 49
As noted earlier, no initiatives were taken in accordance with
the 1976 National Emergencies Act to terminate a presidentially pro345. Hearings were held by the International Trade Subcommittee of the Senate Finance
Committee on June 27, 1977 and by the Trade Subcommittee of the House Ways and Means
Committee on July 18. In the House, H. Res. 653 had been introduced on June 22. See Pregelj,
supra note 170, at 730.
346. H. REP. 95-534, July 26, 1977. See Pregelj, supra note 170, at 730.
347. H. Res. 317 was introduced on June 14, 1979. The Trade Subcommittee of the House
Ways and Means Committee held a hearing on the resolution on June 22, and reported it
adversely on July 13. No resolution was introduced in the Senate, but the International Trade
Subcommittee nevertheless conducted a hearing on the waiver authority extension on July 19.
On July 25, the House defeated the resolution of disapproval, leaving the waiver authority and
existing waivers in effect. Pregelj, supra note 170, at 731.
348. See Fisher, Post-ChadhaDevelopments, 1983 CRS REV. 33 (special Fall issue); 129
CONG. REC. H6034-37, H6164 (1983); H. REP. Nos. 315, 316, & 317. No reference was made,
either in the reports or the floor debate, to the Chadha decision. In the Senate, Senator Helms
introduced a similar resolution to halt most-favored-nation treatment for Romania.
349. The Senate took no further action. For details of the case, involving bolts, nuts and
industrial fasteners, see Pregelj, supra note 170, at 719-20. For a second case in 1978, in which
a concurrent resolution was introduced (but in the House only), and in which, again, a new
International Trade Commission investigation was requested by the House Ways and Means
Committee, see id. at 720.
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claimed emergency. However, congressional committees, wishing
perhaps to underscore Congress' prerogative to act if it so desired,
conveyed to President Carter their endorsement of the continuation
of the Iranian hostages emergency.350
Regardless of how one assesses the efficacy of the legislative veto
in foreign policy in the past,35 the absence of the device in the wake
of Chadha raises questions regarding the status of present legislation
incorporating the legislative veto and the alternatives which Congress
might adopt to ensure that its opinions are heeded, on the other side
of Pennsylvania Avenue, in future foreign policy debates.
V.

SEVERABILITY AND FOREIGN POLICY LEGISLATIVE VETOES

In the Chadha ruling, as noted earlier, the Court set forth a
three-pronged test for determining whether a statute or provision
which incorporates a legislative veto continues in effect with the legislative veto excised, or falls together with the offensive clause. This
test-involving the presence or absence of a severability clause, the
relevant legislative history and the operability of the rest of the statute or provision 3 5 2 -was applied in a very liberal fashion in postChadha litigation.3 5 3 The upshot of these rulings, in the words of
one commentator, was to create "a strong presumption that the basic
statutory authorities will remain in place. . . and that the Court will
treat the legislative veto provision as simply a 'report and wait' provi'
sion." 354
This, of course, was the way such provisions had officially
been viewed of late by Presidents in any case; but with judicial sanction, the view carried greater weight. It meant that until new legislation was substituted (or a court pronounced an adverse ruling), the
350. See supra note 209 and accompanying text.
351. See infra § VII.
352. See supra notes 77-79 and accompanying text. For critical appraisal of the Court's
test on severability and suggested new approaches to the problem, see Tribe, supra note 86, at
21-27; Note, Severability of Legislative Veto Provisions: A Policy Analysis, 97 HARV. L. REV.
1182 (1984).
353. In Consumer Energy Council of America v. FERC, 673 F.2d 425, 442 (D.C. Cir.
1982), there was no severability clause and the legislative history of the relevant statute did not
point unequivocally to severability; nevertheless, the Court of Appeals deemed the legislative
veto provision severable. The Supreme Court affirmed. Process Gas Consumers Group v.
Consumer Energy Council of America, 103 S. Ct. 3556 (1983). However, subsequent district
court judgments on the issue of severability have been more divided and somewhat confused.
See Fisher, One Year After, supra note 8, at 25-35.
354. Statement of Professor David A. Martin, in House For. Aff. Comm. Hearings,supra
note 7, at 136. Similar assessments of the Court's leniency on the severability question were
voiced by House counsel Stanley Brand, Deputy Attorney General Edward C. Schmults and
Professor Eugene Gressman. Id. at 15, 52, 60-61, 120.
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President's authority to act without congressional fetters was presumptively enlarged. If it wished to impose fetters to which the President objected, Congress would have to muster a two-thirds majority.
The prospects of obtaining a judicial ruling on the severability of
foreign policy legislative vetoes are admittedly limited.35 5 Bearing in
mind these limitations, it is nevertheless instructive to examine how
the Court's test might be applied to some of the statutes reviewed in
the earlier sections. Severability clauses are found in a number of
these statutes-notably, the War Powers Resolution, the Trade Act
of 1974, the Atomic Energy Act and the International Emergency
Economic Powers Act. But such clauses do not appear in the Arms
Export Control Act, the National Emergencies Act and the Impoundment Control Act. However, the presence or absence of a severability clause is merely the beginning of the inquiry: its presence
creates a rebuttable presumption and its absence is not conclusive.35 6
It is thus also necessary to examine congressional intent-an "elusive
inquiry," as the Court recognized 3 5 7-and the operability of the legislative scheme after severance of the legislative veto provisions. The
results of such an investigation are not clear-cut. Indeed, contradictory evidence abounds.
In the case of the War Powers Resolution, a persuasive argument can be made for severability, to strengthen the presumption
raised by the presence of a severability clause. 358 How crucial, it
might be asked, was Section 5(c) if the Senate, which for several
years had taken the more aggressive stand in the matter of war powers, had never included it in its versions of the Resolution? The Senate had, instead, proposed terminating American involvement abroad
355. See supra notes 93-96, 265 and accompanying text. So far, the extensive litigation
generated by Chadha has related to domestic matters.
356. See 103 S. Ct. 2774 (1983); see also supra note 353. The presence of severability
clauses in so many recent statutes was regretted by Stanley Brand, who felt that they had been
included "with pavlovian regularity . . . like legal boilerplate in contracts." House For. Aff.
Comm. Hearings, supra note 7, at 20.
357. 103 S. Ct. 2774 (1983).
358. The argument would not hinge, in this instance, on proving that Congress would have
delegated authority even if it could not reserve for itself the weapon of the legislative veto. As
noted earlier (see supra notes 107-108 and accompanying text), the War Powers Resolution did
not purport to delegate authority. Rather, the relevant inquiry is: how central was the legislative veto to the Resolution's plan and overall purpose?
For the legislative history of the War Powers Resolution, see Nanes, Legislative Vetoes:
The War Powers Resolution, in CRS VETO STUDIES, supra note 12, at 580-680; HOLT, supra
note 263, at 3-9; Rosenberg, in House For. Aff. Comm. Hearings, supra note 7, at 263-67;
Celada, supra note 109, at 315-24; Franck, supra note 108, at 611-14; WAR POWERS RESOLUTION: DOCUMENTS, supra note 42, at 1-36.
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(within thirty days) by means of a statute or joint resolution.3 59 Significantly, the Senate version also lacked a severability clause; that
was included in the House version in the face of serious doubts in
Congress about the constitutionality of Section 5(c). 36 0 In fact, the
Resolution's most important provisions are those relating to consultation, presidential reporting and automatic termination of American
involvement abroad after sixty or ninety days, following which the
burden of legislative inertia is shifted to the President. All of these
provisions easily survive the excision of Section 5(c), which is structurally independent of them. 361 How important the reporting requirement was can be seen from a House Foreign Affairs Committee
Report in 1972 which stated that "the most significant effect of the
legislation would be the mandatory reporting requirement which it
would place on the President," since it would allow Congress to be
fully informed and able to take follow-up actions if necessary.3 62
Moreover, as shown by a 1973 House report, the main goal of the
War Powers Resolution was to reassert a congressional role in
warmaking and allow for executive-congressional cooperation in this
sphere. This goal was clearly achievable without Section 5(c). 3 63 On
a more fundamental level, the War Powers Resolution came essentially to prevent future "Vietnams." For this purpose, it was less
important to preserve a congressional veto within a relatively short
sixty or ninety-day period than to assure that protracted American
involvement abroad would not occur without explicit congressional
approval. In this connection, post-Resolution congressional practice
may provide at least some corroborative evidence of congressional
intent. Congress has had little problem with short-term presidential
use of United States armed forces abroad. Where involvement became more sustained and problems did arise, as with the Multinational Force in Lebanon, Congress acted by means of regular
legislation. 36
On the other hand, proponents of non-severability may consider
359. See S: 2956, Sec. 6, 92nd Cong., 1st Sess. (1977); reprinted in CRS VETO
supra note 12, at 665.

STUDIES,

360. See HOUSE COMM. ON FOREIGN AFFAIRS, WAR POWERS RESOLUTION OF 1973, H.

REP.No. 93-287 (to accompany H.J. Res. 542), 93rd Cong., 1st Sess. (1973), reprintedin WAR
POWERS RESOLUTION: DOCUMENTS, supra note 42, at 29-32, 36.

361. See Celada, supra note 109, at 318, 322-23.
362. See HOUSE COMM. ON FOREIGN AFFAIRS, CONCERNING

THE WAR POWERS OF CON-

GRESS AND THE PRESIDENT, H. REP. No. 92-1302 (to accompany S. 2956), 92nd Cong., 2nd
Sess. (1972), at 6-7, reprinted in CRS VETO STUDIES, supra note 12, at 672-73.

363. See Celada, supra note 109, at 320-21.
364. Id. at 322. On the Multinational Force in Lebanon Resolution, see supra note 266.
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that the presumption of severability raised by the separability clause
in the War Powers Resolution can indeed be rebutted. They can
point to the fact that the House insisted on the inclusion of Section
5(c) and that this clause was viewed as the ultimate sanction. In the
1973 House Foreign Affairs Committee Report, it was cited as one of
the Resolultion's "major provisions" and emphasis was placed on the
need to avoid "the possibility of a Presidential veto-and resulting
impasse-which would be possible on a bill or joint resolution., 36 5
On the floor of the House similar views were voiced.36 6 Furthermore, since one of President Nixon's principal objections to the Resolution related to Section 5(c), the decision of Congress to override
reflects the importance which Congress attached to this section.3 67
In all, the legislative veto provision, according to this view, was seen
by Congress "as a necessary and integral alternative to the provision
which preceded it-the automatic termination provision-in order to
control the President's commitment of troops. "368
If the evidence with respect to the War Powers Resolution,
though contradictory, tilts more toward a finding of severabilitynot least because there is probably insufficient evidence to counterweigh the presumption of severability-the matter is less certain with
respect to the Arms Export Control Act. Since it contains no severability clause, severabiilty cannot be presumed at the outset; it must
rather be proven, and the evidence runs in both directions.
For non-severability of the various legislative vetoes which have
been progressively adopted since 1974, it may reasonably be contended that Congress viewed the veto mechanism as perhaps the
principal means of maintaining leverage over major arms transfers. 3 6 9 The concerns which prompted the adoption of the NelsonBingham amendment and its subsequent extensions were grave
enough to warrant the conclusion that Congress would not have delegated such extensive authority to the President unless it preserved for
With respect to El Salvador, Congress took no such action, a fact noted by the Court in Crockett v. Reagan. See supra note 265.
365. H. REP. No. 93-287, supra note 360, at 10-It, reprinted in WAR POWERS RESOLUTION: DOCUMENTS, supra note 42, at 26-27.

366. See, e.g., 119 CONG. REC. H24689-90 (1973) (the views of House Foreign Affairs
Committee Chairman Zablocki and Representative Bingham).
367. See Celada, supra note 109, at 319-20.
368. View of Stanley Brand, in House For. Aff. Comm. Heariangs,supra note 7, at 5. To
the same effect, see Rosenberg, id. at 244 n.40. But compare the opposite conclusion reached
by Raymond J. Celada, id. at 322.
369. See generally id. at 336-55 (the analysis of Raymond J. Celada on arms sales and the
legislative veto)
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itself the ability to reverse a presidential initiative by majority vote.
Significantly, Congress refused to abide permanently by President
Ford's veto in 1976 of a statute containing a host of legislative vetoes
with respect to arms transfers; it subsequently "realized its once
thwarted goals in piecemeal but unrelenting fashion," and eventually
"garnered all it had originally sought and then some by way of legislative controls on significant arms transactions.

3 7°

371

Such congres-

sional determination cannot be lightly dismissed.
Not surprisingly, the arguments for non-severability have appealed to some members of Congress, whereas Administration
spokesmen have opted for the view that the legislative vetoes in the
Arms Export Control Act are severable. 72 The contentions which
can be, and have been, used to support the latter view include the
following. From 1968 to 1974 Congress did, in fact, delegate wide
authority to the President with respect to arms sales, unrestricted by
any legislative veto. The fact that the legislative veto was a later engraftment indicates the relatively minor significance of the veto and
the full operability of the statute without it. 37 3 Moreover, although

Congress steadily expanded the scope of the legislative veto, it retained throughout-and even enlarged-the "emergency" escape
hatch through which a President might circumvent the veto altogether. 374 "The maintenance of the waiver by Congress in the face of
disagreements with the Executive Branch over particularly sensitive
sales may indicate that in the crunch Congress regards the authority
to strengthen friendly countries"-rather than the legislative restriction on arms sales-"to be the overriding consideration.

' 375

Finally,

370. Celada, id. at 351-52.
371. Moreover, some legislative veto provisions represented important components of congressional-executive compromises. Thus, in 1980, as the price of congressional consent to remove the $35 million ceiling on commercial arms sales, the President acquiesced, in effect, in
the extension of the legislative veto to commercial arms sales as well. Id. at 347-48.
372. Cf., e.g., the argument of Senator Paul S. Sarbanes, Senate For. Rel Comm. Hearing
on Arms Export Control, supra note 8, at 29, with the views of Deputy Secretary of State
Kenneth W. Dam and Deputy Attorney General Edward C. Schmults, id. at 22, 26, 29, 30, 31;
House For. Aff. Comm. Hearings, supra note 7, at 94, 104-5.
373. House Foreign Affairs CommL Hearings,supra note 7, at 37, 104-5; Senate For. Rel.
Comm. Hearing on Arms Export Control, supra note 8, at 30.
374. See supra notes 127, 131 and accompanying text. The presidential waiver was available, since 198 1, even for sales deemed by the President "vital to the national security interests
of the United States." See supra notes 133 and 137.
375. Celada, in House For.Aff. Comm. Hearings,supra note 7, at 354. Celada also suggests
that since Congress recognizes how readily arms can be obtained from sources outside the
United States, it would not reasonably make the delegation of arms-sales authority to the President totally dependent on the retention of the legislative veto. Id. at 354-55.
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the Arms Export Control Act incorporates numerous important controls and restrictions which can readily subsist and remain effective
without the legislative vetoes. These include eligibility standards, annual monetary ceilings, and, above all, close to two dozen reporting
requirements with concomitant waiting periods in some instances.
During these waiting periods Congress may bar the transaction by
legislation.37 6
As summed up by one commentator, there are persuasive arguments for and against severability of the legislative vetoes from the
Arms Export Control Act. "The absence of a severability clause and
[the] legislative history seem to incline in one direction; the existence
of presidential waiver authority and practical considerations seem to
cut in the other direction." Differences in "emphasis and nuance"
can lead, as in Chadha, to opposite conclusions.37 7
Equally uncertain is the severability of the legislative veto from
the National Emergencies Act, which also lacks a severability clause.
In this instance, too, arguments to support both sides of the issue are
readily available, although the case for severability may be stronger.
It may be argued that the National Emergencies Act should be assimilated to the War Powers Resolution, which does contain a severability clause, since both laws are essentially similar in design and
purpose: both are primarily procedural, not substantive laws delegating authority. Moreover, despite the absence of a severability clause,
the case for severability may be even stronger in relation to the National Emergencies Act since, as noted earlier, the desire to restrain
the President did not feature so prominently in the legislative history
of the Act. In fact, the President's competence to declare "emergencies" was not in any way restricted. The more overriding concern
was to clear away past emergency-strewn debris and to regularize
future emergency procedures, while keeping Congress fully informed.
These desiderata are adequately met by the many important features
of the Act which remain fully workable after severance of the legislative veto: the procedures surrounding the proclamation and extensions of the emergency, the continuous and final reports to Congress
and the automatic termination of an emergency on its anniversary
376. Id. at 338-39, 355.
377. Celada, id. at 355. In the Chadha case, compare Justice Rehnquist's views on severability with those of the Court. Chadha, 103 S. Ct. 2816-17.
As to the effect of non-severability on private, as opposed to governmental arms sales (and
the possibility that the former may not require special congressional authorization), see House
For. Aff. Comm. Hearings. suora note 7. at 37. 45-
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unless extended by the President.3 7 It may also be contended that
the severability clause in the subsequently enacted International
Emergency Economic Powers Act embraces analogously (and retroactively) the National Emergencies Act as well. Nevertheless, it is
not certain that Congress would have passed the Act in the form that
it did without the retention of legislative-veto power-that it would
so blithely have permitted the President unrestricted discretion to
proclaim future emergencies and to activate, in consequence, such
wide-ranging statutory authorities. The arguments for severability
may be strong but, especially in the absence of a severability clause,
controvertible.
As for the Impoundment Control Act, as noted earlier, different
conclusions may be reached on the severability issue, depending on
whether the Act is viewed as procedural-along the lines of the War
Powers Resolution and National Emergencies Act-or as a delegation of new authority. If the former, the case for severability, on the
basis of the legislative history, is stronger.37 9 On the other hand, in
the latter case, non-severability may be a more logical conclusion.
As noted by Richard Ehlke, "it seems highly unlikely that Congress,
on the heels of nearly unanimous judicial rejection of presidential impoundment authority and as part of comprehensive legislation
designed to wrest control of the budget process from the President,
would have delegated such an impoundment authority without the
veto.

' 380

With respect to the Trade Act of 1974 and the Atomic Energy
Act, the Administration has argued that the remaining provisions are
fully effective without the legislative vetoes and that this reinforces
the presumption of severability raised by the presence of severability
clauses in both cases.38 1 (The contention has not, so far, been seriously challenged.)
A further argument to buttress severability in all of the cases
surveyed might be the post-legislative history of consistent non-use of
378. See generally Celada study on the legislative veto and national emergencies, supra note
194, in House For.Aff. Comm. Hearings, supra note 7, at 368-71; EXECUTIVE-LEGISLATIVE

supra note 132 at 79; the statement of Assistant Attorney General Antonin
Scalia to the House Subcommittee on Administrative Law and Governmental Relations of the
Committee on the Judiciary during its hearings on the National Emergency Act in 1975, CRS
VETO STUDIES, supra note 12, at 774.
379. See supra § III(G), and especially notes 248-250 and accompanying text.
380. Ehlke, supra note 248, at 30.
381. See, e.g., the statement by Deputy Secretary of State Kenneth W. Dam, House For.
Aff. Comm. Hearings, supra note 7, at 78-79.
CONSULTATION,
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the legislative veto. How essential, it may be asked, is a provision
38 2
which Congress never found it possible to employ in practice?
Furthermore, in the Chadha case, the fact that the relevant provision
included a reporting requirement was deemed significant; it meant
the retention of congressional oversight and the continued workability of the legislative scheme even after severance of the veto.383 No
less workable, it might be argued, are the foreign policy statutes surveyed, most of which embody, apart from the legislative veto, reporting and other provisions designed to enhance the executive's
accountability to Congess.
Clearly, Congress will not be content in all cases to leave the
matter of severability to speculation, indeterminacy and the possible
vagaries of future litigation. It may also find that severability and
non-severability are equally unacceptable findings. As Senator Byrd
argued with respect to the Arms Export Control Act:
There could be concerns regarding the separability issue. If
our "veto" power has been removed, and if that "veto" power is
"separable" from the rest of the statute, then that would mean
that the Executive now has total, unrestricted authority to engage
in any and all arms transfers it chooses. And Congress would be
without any role whatsoever.
On the other hand, an argument could be made that our now
invalid "veto" powers cannot be "separated" from the rest of the
Arms Export Control law. If that were so, then that would mean
that the entire statute is invalid. And that, in turn, would mean
that the President is now without any authority to engage in any
arms transfers.
It seems to me that either of these results is intolerable. No
matter which conclusion is reached on this issue of "separability"
there is a void which must be filled.38 4
To fill the void created in this and other acts, Congress embarked on
a search-which is still continuing-for effective alternatives to the
device of the legislative veto.
VI.

ALTERNATIVES TO FOREIGN POLICY LEGISLATIVE VETOES

Permeating the congressional post-Chadha quest for alternatives
to the legislative veto was a recongition that, for practical and constitutional reasons, foreign policy had to be seen as a distinctive area in
382. As asserted by Dam, "this pattern clearly indicates that these statutes are capable of
independent operation with no further Congressional action." Id. at 79.
383. 103 S. Ct. 2775-76 (1983).
384. Senate For. Rel. Comm. Hearing on Arms Export Control, supra note 8, at 11.
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which special caution was to be exercised. From a practical standpoint, there was a need to preserve flexibility, sensitivity to the concerns of other States and American credibility. Constitutionally, the
President admittedly possessed independent, inherent powers in respect to foreign relations. All this signified, even for those most sympathetic to congressional concerns, that options suitable in the
domestic field might not necessarily be appropriate in the realm of
foreign policy.3 85
The alternatives to the legislative veto which were discussed fell
into two main categories: formal statutory devices and informal controls. In the immediate aftermath of Chadha, the latter received
greater emphasis, reflecting executive preference and congressional
acquiescence. Essentially, Congress was giving itself a breathing
spell and subjecting the Administration to a trial period. If the informal arrangements failed to give satisfaction, the Administration
could expect the imposition of less palatable formal restrictions in the
future.38 6 This threat in itself would presumably lend efficacy to the
informal methods, despite their nonbinding character.38 7
Informal accommodations between the branches, involving consultations with, and heeding the views of, the appropriate congressional committees and sub-committees were common before Chadha.
They were most prominent, perhaps, in such matters as the
reprogramming of funds. Thus, for example, in early 1983, when the
Reagan Administration sought to reprogram funds for El Salvador, it
did so only after securing the informal support of the authorizing and
appropriations committees.3"8 Following Chadha, it has been confidently predicted, such informal arrangements will likely proliferate
and assume greater importance. These understandings, in the words
of Louis Fisher, "are not legal in effect," but "they are . . . in effect
legal." 38' 9
385. See, e.g., the remarks of Stanley Brand, House For. Aff. Comm. Hearings,supra note 7,
at 8, 27; see also the comments of Deputy Attorney General Edward C. Schmults and Professor
David A. Martin, id. at 51, 57, 131.
386. As Representative Les Aspin observed, "if you alienate Congress you may pay for it in
other ways," as quoted in Mann, supra note 86, at 23.
387. See Bruff and Gellhorn, supra note 31, at 1421 (on the effectiveness of informal
methods).
388. See Fisher, Chadha's Impact on the Budget Process, 1983 CRS REV. 14 (special Fall
issue).
389. Id; see also infra note 401 (observations of former Under-Secretary of State Matthew
Nimetz on the efficacy of informal arrangements respecting arms sales). Cf., however, the
recent Court of Claims case of October 20, 1983, reviewed in Fisher, One Year After, supra note
8, at 31-32, which threw into doubt numerous "report and wait" provisions. The Court consid-
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Significantly, however, the Reagan Administration refused in
the aftermath of Chadha to commit itself to acting "as if" the legislative veto was still valid. As noted earlier, a suggestion that such a
commitment be made with respect to arms exports was raised by
Senator Charles Mathias and quickly rejected by Deputy Secretary of
State Kenneth Dam. 390 Thus, whereas the Carter Administration,
even while challenging the constitutionality of the legislative veto,
seemed prepared to abide by it "as a matter of comity," 3 9 the Reagan Administration was unwilling to go that far once the consitutional issue had been settled definitively in the executive's favor.
In conjunction with informal processes, or as a replacement for
those which may prove ineffective, Congress may seek to adopt, singly or in combination, formal methods designed to salvage (or even
strengthen) congressional influence lost with the demise of the legislative veto. Indeed, as noted in previous sections, some of these
methods have already been adopted or actively considered by Congress in relation to some foreign policy statutes.3 92
In the first place, Congress might, of course, "wipe the slate
clean," by repealing all the delegations that it had granted and waiting for the Administration to initiate new legislation to receive the
authority it requires. Congress would then have to be convinced of
the justice of each of the Administration's requests. This suggestion,
raised before the House Foreign Affairs Committee by Stanley
Brand, legal counsel to the House, 3 9 3 was dismissed by Chairman
ered a statute requiring agency notification to appropriate committees to be tantamount to a
committee veto and thus within the scope of the Chadha proscription. City of Alexandria v.
United States, 3 Ct. Cl. 667, 675-78 (1983). The ruling was greeted with displeasure by both
the executive and legislative branches. It was characterized (in an amicus curiae brief filed in
the U.S. Court of Appeals for the Federal Circuit by representatives of the House committee
concerned) as a "quantum expansion" of Chadha. The "self-imposed agency deference to congressional sentiment" could not be considered a legislative veto; if it were, "every statute requiring transmittal or submission of information to Congress" would be rendered "void on the
implicit assumption that furnishing information produces intuitive influence or interference in
the agencies' decision making." As quoted in Fisher, One Year After supra note 8, at 32 (emphasis in original).
390. See supra notes 142-143 and accompanying text.
391. See supra note 141 and accompanying text. As noted, the Administration's statements
were, however, made retrospectively.
392. See, e.g., the draft Export Administration Amendments Act, supra note 189 and accompanying text; and the amendment to the War Powers Resolution, supra note 114 and accompanying text.
393. House For.Aff. Comm. Hearings,supra note 7, at 8-9, 27, 29; see also the statement of
Professor Eugene Gressman, id. at 126. Subsequently, Congressman Elliott Levitas introduced
a "super sunset" act (H.R. 4535, November 18, 1983), by which all authority delegated subject
to a legislative veto would be repealed, unless Congress specifically reaffirmed the authority.
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Clement Zablocki. "While this approach may be the logical theoretical answer" to the problem posed, it did not, he felt, "address the
practical problems that will arise," especially since it would increase
the congressional workload "to an unacceptable level." 3' 94 Nor did
either of the congressional foreign affairs committees find much appeal in the suggestion that the "clean slate" approach be applied, as a
minimum, to government-to-government arms sales (or to government sales above a certain dollar threshold).3 95
A more obvious and "quick way to 'doctor' statutes tainted by
the legislative veto ' 396 is to substitute joint resolutions for the simple
or concurrent resolutions incorporated in current legislation. Indeed, where Congress has been called upon to enact new legislation,
as in the case of the Export Administration Amendments Act, it has
opted for this approach. But this approach, too, is not free of difficul397
ties, and it is clearly not a panacea.
There is, of course, an enormous difference between requiring a
joint resolution of disapproval to block an executive initiative and
making executive action dependent on the adoption of a joint resolution of approval. In the former case, the congressional workload is
not significantly increased, but for Congress to make its will prevail it
would presumably need to muster a two-thirds majority to override a
presidential veto. On the other hand, a joint-resolution-of-approval
process increases the congressional workload but also enhances congressional power since it is tantamount to a one-House veto. Moreover, as with the "clean-slate" method, it shifts the burden of
legislative inertia to the President. The Byrd amendment to the
129 CONG. REC. H10589-91, E5766-67 (1983), cited in Fisher, One Year After, supra note 8, at

10.
394. House For. Aff. Comm. Hearings,supra note 7, at 30.
395. Senator Sarbanes suggested that, in the absence of the legislative veto, "the Congress
could very easily say we go back to the basic constitutional allocation of powers, and if you seek
the power, you then come to us, and if we think it is advisable, we will give it to you." Senate
For. Rel Comm. Hearing on Arms Export Control, supra note 8, at 34. This option was also
raised as a possible (not necessarily recommended) alternative to the legislative veto by Professor David A. Martin, who noted that its workability hinged on streamlining Congress' procedures. House For. Aff. Comm. Hearings, supra note 7, at 140-41. Cf id. at 47, 96-97
(comments of Rep. Stephen J. Solarz); see infra note 399 for the Solarz amendment to the
Arms Export Control Act.
Whether and how to amend arms export legislation was a question which, in the end,
depended, as Professor Martin cogently observed, on Congress' "substantive judgment about
the risks and merits of arms sales as a component of. . . [U.S.] foreign policy." House For.
Aff. Comm. Hearings, supra note 7, at 142.
396. Fisher, Legislative Vetoes, Phoenix Style, supra note 86, at 2.
397. See Fisher Statement, House Rules Comm., supra note 86, at 2.
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Arms Export Control Act embodies this approach, but only for very
large arms transfers (worth $200 million or more)., 98 Understandably, the Administration argued forcefully against its adoption, contending that it was unwise and unnecessary. It was unwise because it
would weaken the President's ability to use arms transfer policy as a
flexible, expeditious, effective and credible foreign-policy tool. Furthermore, if certain countries were excluded from the ambit of the
proposal (the approach followed in the Solarz amendment introduced subsequently),3 99 the legislation would be seen as discriminatory by the remaining countries, and the "legislation in itself' would
Nor was such an amendbecome "a kind of foreign policy act."'
ment necessary, since the executive had no intention of taking advantage of present ambiguity; and Congress, for its part, possessed
sufficient legislative and budgetary powers to affect arms policy. It
could place general conditions or country-specific restrictions on
arms transfers, and it could use the budget process for regulating
arms sales based on United States credit or loans."' If any formal
398. See supra note 135 and accompanying text. Senator Byrd thought his proposal struck
the proper balance between too unfettered a delegation to the President and too multiplied a
workload for Congress. Senate For. ReL. Comm. Hearing on Arms Export Control, supra note
8, at 12.
399. According to the Solarz amendment to the Arms Export Control Act (H.R. 5759,
May 31, 1984), arms sales above a certain dollar threshold would be divided into two categories. Whereas arms sales to NATO countries, Japan, New Zealand, Australia, and Israel
would be subject to a joint resolution of disapproval within 15 days, arms sales to all other
countries would go forward only if Congress adopted a joint resolution authorizing the sale.
Design and construction services valued at $200 million or more would be subject to veto by
joint resolution of Congress within 30 days. The "national security" emergency waiver would
be retained. The Solarz bill was referred to the House Foreign Affairs and Rules Committees.
See Fisher, One Year After, supra note 8, at 11.
400. Deputy Secretary of State Kenneth W. Dam, in Senate For. Rel. Comm. Hearing on
Arms Export Control,supra note 8, at 28. Of course, present legislation exempts NATO and
some other countries from certain provisions and loosens the congressional reins with respect
to arms sales to these countries. See supra § III (B).
401. Senate For. Rel. Comm. Hearingon Arms Export Control,supra note 8, at 29. In his
testimony, former Under-Secretary of State for Security Assistance, Science, and Technology,
Matthew Nimetz, presented further arguments against Byrd-type legislation. It would, he said,
increase the load of an already overburdened Congress; induce a built-in automatic and forced
(rather than planned) referendum on the country in question; and inadvertently worsen bilateral U.S. relations with that country. The identity of the recipient country was a more important criterion than the dollar threshold, which was a blunt and inadequate measure. Nimetz's
own recommendations were to increase significantly the advance informal pre-notification period for sensitive and important transactions and to enhance the informal consultations with
the relevant committees. Such informal arrangements, though not binding in law, were "critical to making . . . [U.S.] foreign policy work effectively", were even more important after
Chadha, and were likely to be potent because neither the President nor the prospective foreign
arms recipient desired a confrontation with Congress. Id. at 36-42.
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new restrictions were to be adopted, the Administratrion obviously
preferred that joint resolutions of disapproval be substituted for the
present concurrent resolutions of disapproval, thus weakening the
pre-Chadhasystem of congressional control over arms exports. 4°2 In
contrast, many members of Congress and those adopting a congressional perspective tended to favor provisions for joint resolutions of
approval' 3-particularly in the area of arms sales, thus allowing
Congress to reap the advantages of inertia and indecision. There was
less agreement in Congress on the need to introduce a parallel provision in the War Powers Resolution, perhaps because, after the initial
sixty (or ninety) day period, the President cannot in any event benefit
from legislative inertia.'
In a sense, of course, requiring that Congress pass a joint resolution of approval adds nothing to congressional powers, since Congress is always free to enact a statute or joint resolution. The
attractiveness of the joint-resolution approach is, however, linked to
the use of expedited or priority procedures in Congress." 5 But this
streamlining of congressional procedures is a mixed blessing. If too
many items are given expedited treatment, there is a danger that
many important matters will be crowded out of the legislative calendar and that "the discretion, deliberation, selectivity, and judgment
that are the qualities of a healthy legislative body" will be adversely
affected.

4 6
0

Country-specific legislation, which has proliferated in recent
years in relation to human rights concerns, is another ever-available
alternative to the legislative veto, but may be far more objectionable-even insulting-to foreign States than the legislative veto was
402. See supra note 138 and accompanying text.
403. See, e.g., the comments of Professor Eugene Gressman, House For. Aff. Comm. Hearings, supra note 7, at 115, 128, 147.
404. See the comments of Professor David A. Martin, id. at 131, 145.
405. See the observations of Representative Solarz, Professor David A. Martin, and Morton Rosenberg, id. at 97, 141-42, 246. See also Destler, supra note 86, at 185; supra note 114
and accompanying text, with respect to expedited procedures for joint resolutions in the
amended version of the War Powers Resolution.
406. Fisher statement, House Rules Committee, supra note 86, at 4. See also the assessments of Deputy Secretary of State Kenneth Dam, House For.Aff. Comm. Hearings,supra note
7, at 97, and of Morton Rosenberg, id. at 246. On recently expressed dissatisfaction by the
House Rules Committee with the proliferation of measures receiving priority treatment in Congress, see HOUSE RULES COMM., EXPORT ADMINISTRATION AMENDMENTS ACT OF 1983, H.

REP. No. 98-257, Part 3, 98th Cong., 1st Sess. (1983), at 3-7, cited in Rosenberg, Congressional
Life After Chadha: Searchingfor an Institutional Response, 1983 CRS REV. 6-7 (special Fall
issue).
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considered to be." 7 Endowing legislation with more specificity may
be seen as necessary after Chadha, but more difficult to achieve and
less desirable in foreign-policy than in domestic legislation." 8 In
general, the authorization and appropriation process may be used to
introduce restrictions and keep a tighter rein over executive discretion. Authorizations may be expected to be more frequently shortterm (although this too increases the congressional workload)" 9 ; and
Congress may be tempted at times to adopt two-step authorizations,
requiring a further joint resolution for releasing money already authorized.4 1 ° More generous use of the already overused device of appropriation riders has been seen by many commentators as a natural
corollary of the blocking of the legislative-veto route of restraining
the President.4 1 But this possibility has been viewed with some consternation by members of authorizing committees (including the congressional foreign affairs committees)4 12 who have bridled at what
they regard as the skewing of the legislative process toward the appropriations committees.413
The post-Chadha period may also see the adoption of more "report-and-wait" provisions (in addition to current legislative veto pro407. See Destler, supra note 86, at 184-85.
408. Even with respect to domestic legislation, introducing greater specificity is not easily
accomplished. See Justice White's explication of the "Hobson's choice" facing Congress after
Chadha, supra note 82. See also the prediction by Louis Fisher that Chadha will not "prompt
Congress as a general rule to write statutes with more detail and precision" since "a decision by
the Supreme Court cannot override the lessons of the last one hundred years." Fisher statement, Senate Subcomm. on Administrative Practice and Procedure, supra note 86, at 10. Cf.
Stanley Brand, in House For. Aff. Comm. Hearings,supra note 7, at 35.
409. Fisher statement, Senate Subcomm. on Administrative Practice and Procedure, supra
note 86, at 11-12. See also CONG. Q., at 30 (Spring 1984).
410. See, e.g., the House action in June 1984 authorizing funding of the MX missiles. To
make congressional concerns regarding arms control more effective, the House authorized 15 of
the 40 MX missiles requested by President Reagan and made release of the funds contingent on
a further joint resolution in April 1985. N.Y. TIMES WEEKLY REV., June 17, 1984.
411. The tendency to resort to riders was accelerating before Chadha. See SUNDQUIST,
supra note 9, at 358-59.
412. The following exchange in the House Foreign Affairs Committee illustrates well the
depth of feeling on the issue:
Mr. [Stanley] Brand: There is one other alternative which I dare not talk about
to an authorizing committee, I don't think, and that is the appropriations rider ....
Chairman [Clement J.] Zablocki: . . . You have certainly presumed correctly
that your last alternative would not be acceptable to this committee. . . . Unless we
returned way back in history, when the authorizing and the appropriating committee
were one and the same, I wouldn't agree to that last alternative.
House For. Aff. Comm. Hearings, supra note 7, at 31.
413. See e.g., the Brand-Pritchard exchange, id. at 35. Several months prior to Chadha, in
January 1983, the House had made riders from the floor to appropriations bills more difficult of
acceptance. CONG. Q., at 26 (Spring 1984).
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visions which, in the wake of Chadha, may have been transformed
into "report and wait" provisions). Such provisions were explicitly
legitimated by the Court, which noted that during the waiting period
Congress might adopt suitable legislation to bar actions which it
deemed objectionable.4 14
Theoretically, Congress is also free to recommend the amendment of the Constitution so as to legalize some forms of the legislative veto, and some draft amendments have been introduced and
debated in Congress.4 15 The idea has also been floated of offering the
President a quid pro quo in this respect-an item veto in return for a
two-House congressional veto.41 6 But it is highly improbable that
the cumbersome amendment process will be followed. Rather, Congress will more likely pursue a piecemeal, cautious and selective approach as it and the executive grope their way through the present
interim period.
VII.

CONCLUSIONS

In evaluating the impact of the Chadha decision on foreign policy legislative vetoes, the starting point must be the assumption that
all such provisions have been shorn of their constitutional legitimacy.417' As Stanley Brand warned: "We in the Congress delude
ourselves to the extent that we ignore the clear 'storm warnings' of
the Chadha ruling and insist, like those who after the discovery of
America continued to believe the earth was flat, that legislative vetoes are still valid."4'18 Once this assumption is accepted, conclusions
may differ because of divergent assessments regarding the primary
concerns which prompted the adoption of the veto provisions; the
leverage which such provisions actually furnished Congress; and the
414. 103 S. Ct. 2776 n.9 (1983), citing Sibbach v. Wilson, 312 U.S. 1 (1941). But cf.the
recent Court of Claims case, supra note 389.
415. See H.J. Res. 313, introduced on June 30, 1983, by Congressman Andrew Jacobs, Jr.;
S.J. Res. 135, introduced on July 27, 1983, by Senator Dennis DeConcini, and considered by
the Subcommittee on the Constitution of the Senate Committee on the Judiciary on March 2,
1984; H.J. Res. 436, November 18, 1983, introduced by Congressman Bill Green. For more
details, see Fisher, One Year After, supra note 8, at 6, 8, 10; see also DeConcini and Faucher,
supra note 86.
416. The Green Amendment (H.J. Res. 436, Nov. 18, 1983) incorporates this quidpro quo.
See also the similar suggestion by Congressman Henry J. Hyde, House For. Aff. Comm. Hearings, supra note 7, at 41-42. Compare the comment by Stanley Brand that the Court had, in a
sense, endowed the President with an item veto already, at least with respect to legislative veto
provisions. Id. at 42.
417. Strangely enough, however, Congress has continued to enact some new legislative veto
provisions since Chadha. See Fisher, One Year After, supra note 8, at 19-23.
418. House For. Aff. Comm Hearings, supra note 7, at 15-16.
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likely future course of Congress as it seeks to fill the void created in
the congressional arsenal by the Chadha decision. Initial reactions of
alarm have given way to more sober afterthoughts. As Representative Les Aspin explained: "The first reaction up here was, 'It's a disaster.' The second reaction was, 'It isn't quite a disaster.' And it
isn't settled yet." 4' 19
Clearly, most of the concerns which led Congress to turn to the
device of the legislative veto in foreign policy legislation persist. In
such matters as commitments to foreign States (including indirect
commitments by means of arms sales) and the use of force, congressional consciousness was acutely raised in the wake of Vietnam; and
once raised, it does not readily disappear. It is safe to assume that
Congress will not again relinquish these areas of concern to unfettered executive discretion but will strive to maintain a modicum of
control over them.
But was the legislative veto device the effective fetter which its
proponents claimed it to be? The answer depends to an extent on
whether one views the matter from a "half-empty" or "half-full" perspective. This point is well illustrated by focussing on the cardinal
area of arms exports.
From the "half-empty" perspective, primary emphasis would be
placed on the fact that the veto was never used, even when congressional displeasure reached seemingly overwhelming proportions, as
in the case of the AWACS. In fact, over time the legislative veto,
paradoxically, was becoming less potent even as a threat. Thus, just
prior to Chadha, an expert at the Congressional Research Service,
Richard F. Grimmett, who had studied the working of the legislative
veto in respect to arms sales, arrived at the following conclusions:
While at first Congress was able to use the threat of a legislative veto to force consultation in a manner that led to changes in
the number or types of items proposed for sale, in more recent
years, it has not been able to do this as successfully. When a veto
resolution has actually come to a vote, the President has demonstrated the ability to define the issue in a way that makes it extremely difficult to overrule his decision. He has been able to
defeat serious criticisms of the merits of the sales proposals by arguing that the national security, or bilateral relations with an important nation, or the basic power of the Presidency would be
damaged . . . . [In confrontations with Congress] the President
has regained the upper hand in the continuing struggle over the
419. Cited in Mann, supra note 86, at 24.
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process of making arms sales. It appears that only further tightening of existing reporting requirements or the actual exercise of a
legislative veto by the Congess might restore the power balance in
420
this policy area.
Perhaps the problem, at root, was that Congress was pursuing a
will-o'-the-wisp: timely congressional input into the arms-sales process. Desiring to be "in on the take-offs" before deals were signed
and sealed and before the executive branch and friendly foreign
States could be embarrassed, Congress had introduced the legislative
veto in the first place. 421 But the undesired confrontations and embarrassments were not thereby avoided; nor did Congress achieve the
measure of influence it had hoped for. Even before Chadha, Congress
therefore continued its quest for alternative and supplementary
mechanisms of control. That quest remained elusive. Arguably, the
President's position as chief negotiator meant that Congress could
not really, except by executive sufferance, be "in on the take-offs." It
also meant that foreign States would, regardless of the legal situation,
view congressional negation or modification of executive understandings as the repudiation of an American commitment to them and as
public humiliation.
Those who regarded the legislative-veto process with skepticism
also pointed to the large number of arms transactions which were
subject to report and congressional veto. The procedure became, in
their view, too onerous for the executive and too unselective for Con4 22
gress, involving the legislature in excessive operational details.
From the "half-full" perspective, the past record of non-use of
the legislative veto is less important than the near-use, the ever-present threat of use and the leverage which Congress thereby gained.
Without it, "the dynamics of the whole situation . . . [will] change

tremendously, '4 23 and congressional influence over arms sales will
likely decrease. Although formally Congress was called upon to review a large volume of transactions, even an Administration spokesman conceded that "the genius.

. .

of the veto idea.

. .

was that it

420. EXECUTIVE-LEGISLATIVE CONSULTATION, supra note 132, at 35.

421. See, e.g., Javits & Klein, supra note 22, at 464; see supra § III (B).
422.

EXECUTIVE-LEGISLATIVE CONSULTATION, supra note 132, at 81.

423. Senator Charles Mathias, in Senate For. ReL Comm. Hearingon Arms Export Control,
supra note 8, at 34. Note also, Professor David A. Martin's comment that "if Section 36(b)
remains as a 'report and wait' provision,. . . this.., does signify a notable shift in decisionmaking power and political dynamics affecting arms sales." House For. Aff. Comm. Hearings,
supra note 7 at 141.
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permitted committees to concentrate on the controversial cases."4' 24
Arms salesmen,4 2 5 foreign governments and the executive all came to
learn the new rules of the game, to abide by them, and even to see
some advantage in them. While the President feigned embarrassment (and was expected to do so), he could employ the legislative
veto process to advantage in his dealings with foreign governments.
He was able to induce modifications and extract concessions, while
conveniently shifting the blame for his actions to Congress. And
once Congress failed to disapprove, the entire transaction gained in
legitimacy by the addition of the legislative imprimatur to the executive decision.4 26 As a State Department official who worked to galvanize congressional backing for the 1978 Middle East jet package
observed: "If Congress hadn't forced it [the legislative veto procedure] on us, we'd have had to invent it. Now, when we send a signal
to the Saudis or to Jerusalem, it carries all the voltage of Congress, as
well as of the Presidency. The Middle East knows this decision was
made by the entire American government, not just by the
President." 42' 7
The "half-empty" and "half-full" perspectives may be reconciled on the basis of a differentiation between the earlier and later
periods. Perhaps the key to congressional effectiveness lay in retaining the veto as a threat and avoiding an open confrontation with the
President. For there seemed to be an inverse relationship between
confrontation and influence. In the AWACS case, where the confrontational aspect was greatest, congressional influence over the
contours of the final package proved to be minimal. The President
was able to call Congress's bluff by shifting the focus of attention
from the merits of the sale to such issues as presidential prestige and
American credibility.
Outright confrontations are, in any event, not Congress' preferred mode of action in the area of foreign policy; and obviously, the
President and foreign States also strive to avoid them. To the extent
that the occasions for direct confrontations have been diminished by
the loss of the legislative veto procedure, congressional influence may
424. Deputy Secretary of State Kenneth W. Dam, Senate For. Rel. Comm. Hearing on
Arms Export Control, supra note 8, at 28.
425. As Congressman Jonathan Bingham predicted in 1974: "The watchword of our arms
salesmen must now become we'll see if we can sell it to Congress." Cited in FRANCK & WEISBAND, supra note 35, at 103.
426. See the comments of Senator Paul Sarbanes, in Senate For. Rel. Comm. Hearing on
Arms Export Control, supra note 8, at 35; FRANCK & WEISBAND, supra note 35, at 110.
427. Robert A. Flaten, cited in FRANK & WEISBAND, supra note 35, at I10-11.
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not necessarily have suffered a net decrease. As for the threat of congressional blocking action, this persists after Chadha. However, unless institutionalized in a new form (along the lines, for example, of
the Byrd or Solarz amendments), the threat cannot be effectuated
without the support of a two-thirds majority of both Houses.
If the past effectiveness of the legislative veto process for arms
sales is a matter of controversy, a skeptical attitude regarding the
legislative veto in the War Powers Resolution is more patently sustainable and difficult to rebut. In fact, the skepticism might be
broadened to embrace the effectiveness of the War Powers Resolution in general as an additional constraint on the President. In the
words of the late Senator Frank Church:
I voted for the bill because it came in the aftermath of the
Vietnam experience and it seemed that Congress should at least
endeavor to prevent another war initiated and pursued on the basis
of executive decision.
Still, I have had my doubts that it is possible to accomplish
such an objective by statute .

. .

. [I]f the President.

.

. uses the

Armed Forces in an action that is both swift and successful, then
there is no reason to expect the Congress to do anything other
than applaud.
If the President employs forces in an action which is swift,
but unsuccessful, then the Congress is faced with a fait accompli,
and although it may rebuke the President, it can do little else.
If the President undertakes to introduce American forces in a
foreign war that is large and sustained, then it seems to me that
the argument that the War Powers Resolution forces the Congress
to confront the decision is an argument that overlooks the fact that
Congress in any case must confront the decision, because it is the
Congress that must appropriate the money to make it possible for
the sustained action to be sustained.
So, I wonder really whether we have done very much42in8 furthering our purpose through the War Powers Resolution.
In any event, the. legislative veto provision-Section 5(c)-is, arguably, of minor significance. As Professor David Martin testified
before the House Foreign Affairs Committee:
The legislative veto would have come into play under the war
powers resolution only if Congress wished to insist on removal of
the troops before 60 days had elapsed. But only in the most extraordinary of political circumstances.

. .

would Congress defy a

sitting President in this fashion.
428. Cited in

HOLT,

supra note 263, at 38-39.
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Realistically, Congress is not likely to rally even a simple majority for a veto resolution of that kind unless the President has
virtually gone off the deep end, introducing troops in a way that is
immediately condemned by the overwhelming majority of the
public.
In those unlikely circumstances, it would usually be possible
to rally a two-thirds majority as well, and thereby overcome a veto
of any legislation bringing an early end to the military adventure;
that is before the 60 days have passed.42 9
The remaining provisions of the War Powers Resolution, related
to consultation, reporting and automatic termination, might be considered more effective, potentially and actually. In other foreign policy legislation too, as noted earlier,4 3 ° the loss of the legislative veto
provision need not be seen as fatal to the general schemes, most of
which embody significant reporting requirements and other legislative limitations. A Congress adequately informed, it may be said, is a
Congress more adequately armed to confront and constrain the
executive.
However, even if objectively the loss of the legislative veto is not
disastrous in most cases, Congress may subjectively arrive at a different conclusion. Like an insurance policy, the legislative veto provided Congress with a sense of power and security which reality may
or may not have justified; and Congress may eventually be persuaded
of the need to replace the lost policy with a new one-in a wholesale
or, more likely, piecemeal fashion. Much will depend on the solicitude with which congressional sensitivities (heightened, perhaps, by
the loss of the legislative veto) will be treated by the executive.
Clearly, the last thing the executive wishes is to reap a strategic defeat from the jaws of a tactical judicial victory. It would surely seek
to avoid the imposition of constitutional, but more stringent, controls, especially in the field of foreign policy.
Nor are all the statutory alternatives really palatable to Congress and to key congressional committees, whose calendars suffer
already from overcrowding and too many mandatory intrusions.4 31
A situation in which Congress became "weaker on the large issues
429. House For. Aff. Comm. Hearings,supra note 7, at 131.
430. See supra § V on severability.
43 1.

As Louis Fisher has noted, the Supreme Court, in this respect, has moved in an oppo-

site, and more desirable, direction: "A main trend over the past half century has been to make
the Court's caseload less mandatory and more discretionary." Fisher statement, House Rules

Comm., supra note 86, at 4.
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and more intrusive on the small"4'32 would please Congress no more
than the executive. Rather, the approach which Congress will presumably strive for will be selective intrusion-for example, by requiring affirmative congressional action for higher-threshold arms sales
(as in the Byrd amendment) or for arms sales which are particularly
important or controversial.
In the interim "holding" period, the interests of both branches,
it would seem, converge to dictate a greater emphasis on informal
non-statutory controls, consultations and understandings. This does
not rule out probing actions, such as modest sales to the Middle East,
"to test the new limits and boundaries of executive power." 43 3 But
the probing will probably be limited, for fear of alienating Congress
434
and "pay[ing] for it in other ways."

Any long-term assessment of the impact of Chadha on foreign
policy legislation is obviously premature. But it can confidently be
predicted that life after Chadha, just as life before Chadha, will be
determined by political realities and especially by the degrees of tension and accommodation between the branches.

432. Destler, supra note 86, at 186.
433. Congressman Les Aspin, cited in Mann, supra note 86, at 23. Compare the withdrawal in March 1984 of the proposed sale of Stinger anti-aircraft missiles to Jordan and Saudi
Arabia with the subsequent swift dispatch of Stingers to Saudi Arabia (a few months later), in

the face of a threat to Gulf shipping. Of course, the emergency waiver of the Arms Export
Control Act was, in any case, available.
434.

Id. at 23 (citing Grimmett).
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